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SUMMARY 

This report surveys the Minnesota laws relating to the t:tilization of 
health manpower. It presents in summary form an inventory of Minnesota 
licensure laws as they apply to categories of health personnel and to 
paramedical personnel currently unrecognized by the law. 

An analysis is made not only of licensure laws but malpractice decisional 
law also, to examine whether such laws prohibit or inhibit optimal 
utlization of health personnel. Licensure laws can be said to have this 
effect in that they define the limits of functio.TS performed by licensed 
personnel and in that they proscribe the use of persons who are not lic- 
ensed in a particular category. .Medical malpractice lavf is discussed 
to the extent that it limits optimal utilization of personnel through 
exposing health care practict ioners to possible liability if they deviate 
from laws, customs, and accepted standards of care. 

Finally, some alternative proposals for changes in the law are set forth 
that would permit more latitude in the use of health care personnel, if 
such a goal is deemed necessary. 
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Comprehensive Health Planning was established under federal legislation 
through enactn>ent of Public Law 89-7^9j the "Comprehensive Health Plan- 
ning and Public Health Service Amendments of 1966" (P.L. 89-7^9). Three 
major areas for planning emphasis are in the preamble of this legislation. 

". . . the Congress finds that comprehensive planning for 
f^^^'^f^ serv ices , health manpower , and health faci 1 i ties 
is essential at every 1 evel of government . . . . " 

Numerous reports of national commissions and committees concerned with 
the organization, financing, and delivery of health care were published 
during the 1960's. While these reports vary in emphasis, recommendations 
are directed toward the resolution of problems and deficiencies in the 
health service system. One of the major problem categories is the limited 
supply and maldistribution of health manpower. 

In Minnesota there are a number of effort^, under way to increase the avail- 
able supply of health manpower. In the process, problems have emerged 
which relate to the legality of developing new health professions, or new 
assignments for existing health personnel. The laws of licensure, medical 
malpractice, and agency rules and regulations that have the force of law 
affect such development. Only with adequate information and understanding 
of the legal base can planning for health manpower be effective. In order 
that information on the laws relevant to health manpower be made available 
to interested agencies, educators, and the Minnesota State Legislature, 
the Comprehensive Health Planning Program contracted with the Institute 
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for the preparation of this report. 

) 

I 

i' 



i 1 

I 
I 

I 

I 



I 



ERIC 



SECTION 1: INTRODUCTION 



This study inventories and analyzes the body of law relevant to health 
manpower utilization in Minnecvota, in order to provide the Minnesota State 
Comprehensive Health Planning Agency and other interested organizations- 
wctfi an informational base for planning. The purpose of the study is to 
provide information and analysis which will ultimately lead to optimum 
use of health personnel. 

Currently, health manpower research is directed toward solving two principal 
problems: shortages of health care personnel and maldistribution of avail- 
able manpower. While there 's considerable dispute among researchers about 
the relative severity of both the supply and distribution of manpower, 
there is sufficient evidence to demonstrate that health care facilities 
lack sufficient personnel to operate fully in some cases, or to operate 
efficiently in others. Further, demographic data -unequ i voca 1 1 y illustrate 
the disparities in health personnel distribution (rural vs. urban, suburbs 
and exurbs vs. core city pockets, etc.). What is debatable is whether 
these distinct problems are due wholly to shortages, or whether they are 
caused in pcirt by less-than-opt ima 1 distribution. 

The approaches that are being used to research these problems might be 
loosely classified into five broad areas: 

1 . Demographic-Statistical 

2. Health Economics 

3 . Psychological 

1 



Management Theory-Operations Research 
5. Legal 

The demographic-statistical work has focj^ved on illustrating the distribution 
of health manpower and developing ratios of certain categories of manpower 
to population groupings. The studies oriented to health economics include 
discussions of needs for and supplies of manpower. Psychological studies 
have concentrated on the health professionals themselves in an attempt to 
account for career choice, sat i sf ac t i on , and mobility. Finally, the 
management analysts and operations researchers have focused their attention 
on utilization patterns and on the characteristics which. mark present man- 
l>ower distribution. 

The above categories are rough and tend to overlap. One area which is 
easily isolated is the set of laws and regulations which affect health man- 
power availability and utilization. It is this area, as it operates in 
Minnesota, which is explored in this report. 
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SECTION 2: INVENTORY OF SELECTED LAWS AND 

REGULAT I ONS 

V* 

Constraints on the way health personnel are used in Minnesota can be traced 
to several sources: licensure laws, medical malpractice laws, rules and 
'•egulations of licensure boards, and the policies of various accrediting 
bod ies , educa t iona 1 i nst i tut i ons , and profess iona 1 assoc i a t i ons . Before 
discussing how each of these categories relates to specific health pro-- 
Sessions {^e*i section 3) > the ways in which these laws and policies 
gerrerally affect manpower utilization will be considered. 

STATUTORY LICENSURE LAW 

Licensure of health manpower is a function of the state, derived from the 
power of a state to legislate to protect the health, safety, and welfare 
of its citizens. State medical societies sponsored the enactment of 
licensure laws in the late-^n i neteenth and twentieth centuries. Their 
success was surprising because laissez-faire philosophy was flourishing 
and had blunted other attempts to secure occupational licensure. Since extra- 
governmental means of control, including efforts by medical societies as 
well as by individuals, had proved ineffective in eliminating incompetence 
and quackery, statutes requiring licensure of all persons practicing 
medicine were enacted. These laws originated at a time when there were few 
health manpov/er categories, and thus the statutes were phrased initially 
only to authorize qualifying physicians to perform all health care functions. 
As new categories of health professionals developed and gained acceptance, 
their members were granted more circumscribed licenses, enabling them to 



perform only those functions for which they were qualified by training 
and experience; in effect, they carved out authorization from the full 
latitude of practice allowed the physician. 

Licensure laws covering health personnel have typically progressed fron\ 
permissive merely preventing the use of a given title by the unlicensed 
to mandatory making criminal any action within the scope of a licensed 
profession by one not licensed in that profession. Functional spheres 
are defined by statutes, and functional perimeters are zealously protected 
against encroachment by licenses. As more functions have come within the 
practical competence of personnel less extensively trained than the 
physician, and as health care demands have grown, these laws may have 
impeded the allocation of different functions to existirn allied health 
personnel and discouraged the development of new types of paramedical 
personnei • 

MEDICAL MALPRACTICE LAW 

Malpractice law is decisional law; that is, it is law formulated by the 
courts and presented in the form of written legal opinions. Medical mal- 
practice relates to that law on the liability of physicians and other 
health care practitioners for negligent acts resulting in damage to persons 
under care. 

Malpractice law affects manpower utilization in that health care institutions 
and practitioners tend to adhere to certcnin identified and ^'safe" practices 
and procedures, often scrupulously, in order to avoid exposure to liti- 



gation. To the ext'^nt these practices and procedures represent traditional 
and Inflexible patterns of care and resist Innovation, optimal utlH/^atJon 
of health manpower may be inhibited. There is sufficient evidence that 
the threat of malpractice litigation does reinforce the tried and the 
accepted and discourages innovation. 

But this Is not to suggest that it does not also serve the quality of care. 
As with all barriers to utilization, the question is not. What can be 
done with these barriers, disregarding quality of care? but rather. Are 
there changes in the law that can be made to be consistent with the main- 
tenance of qua 1 i ty? 

RULES AND REGULATIONS OF LICENSURE BOARDS 

A common characteristic of many licensure statutes is the delegation of 
rule-making authority to various boards and agencies created by the same 
statutes. For example, Minn, Stats. Chapter 1^7, "Physicians and Surgeons, 
Osteopaths," contains the following provision: 

". , . [T] he board shall have the authority to prescribe 
such rules and regulations relative to the examination 
of applicants for license to practice medicine, surgery, 
and obstetrics as may be found necessary, , , 

Similar authority is delegated in Chapter l46 to the Minnesota Board of 
Examiners in the Basic Sciences, the Minnesota Board of Nursing, and so on- 
General ly, the only limitation imposed upon the boards is that any such 
rules and regulations so promulgated must be consistent with the statute. 
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The latitude is broad. Nevertheless, most boards have not adopted exten- 
sive sets of rules. 

The rules that have been prescribed usually deal with conditions qualifying 
applicants for examination for licensure. It is in these rules that the 
intricate fabric of accreditation and associational membership requisites 
is woven. In other words, a set of rules will usually limit eligibility 
for examination to those applicants who have attended an accredited 
institution, and/or who have been trained in an accredited program. The 
interplay of these informal, but very real, types of law may result in 
the erection of some very important barriers to utilization. The types of 
law referred to here are accreditation standards for institutions of 
training, entrance standards for educational institutions, and the rules 
and bylaws of health care professional organizations. Since these types 
are nearly inextricable, they will be discussed together. 

POLICIES OF ACCREDITING BODIES, EDUCATIONAL INSTITUTIONS, AND PROFESSIONAL 
ASSOCIATIONS 

The Flexner report of 1910 initiated a restructuring of medical educational 
and licensing systems in the United States.-^ The American Medical 
Association, organized in 1847, and other professional health organizations 
had previously instituted a system of certifying personnel at least to 
some extent by accrediting, first, medical schools and, later, educational 
institutions for allied health fields. This practice has continued to 
the present and has In many cases been strengthened by legal sanctions 
in the form of state licensing bcar'^s which delegate their accrediting 
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authority to voluntary health organizations such as the AMA . In most 
cases today a ^^orm of "peer certification" is used in the auxiliary 
health fields as well as ir> Tiedicine. Although the state board will still 
enforce licensing statutes to the extent of determining the eligibility 
of applicants for licensure, issuing licenses, and suspending licenses., 
the authority for the approval and supervision of schools is often 
delegated to various national health associations. Thus, these private 
organizations have the power to limit entry into certain fields by virtue 
of their power to limit the number of accredited institutions, promulgate 
rules concerning the enrollment in any school, and determine what courses 
of study are to be offered to preserve accreditation. In professions 
which need comply only with permissive licensing statutes or which 
possibly have no licensing restrictions, these limitations may be ignored. 
For physicians, however, and other professionals compulsory licensing 
statutes make adherence to these informal laws mandatory. A few examples 
of accrediting procedures and organizations will elucidate the issue. 

in the state of Minnesota at this time there is no licensing board for 
medical technologists. The only type of "certification" available issues 
from the Board of Registry of Medical Technology which is a part of the 
American Society of Clinical Pathologists (ASCF ) . In order to be eligible 
for the certification examination offered by this organization, one must 
have graduated from a school of medical technology which has been approved 
by the Board of Schools of Medical Technology, a branch of ASCP, wh^c^h 
serves in an advisory capacity to the Council on Medical Education of v 
the American Medical Association. The council, in conjunction with ASCP 



and the American Society of Medical Technologists, has assumed the duty 
of formulating regulations for these schools with respect to administration, 
organization, faculty, prerequisites for admission, curriculum, and ethics. 
This training generally requires three years of college plus one year of 
clinical work for the bachelor of science degree in medical technology. 
A national study has indicated that most medical technologists are not 
registered and usually did not attend an approved school.^ 

In the metropolitan area of Minneapolis and St. Paul most hospitals will 
not employ an unregistered medical technologist unless the technologist 
is qualified to take the ASCP exam and intends to do so within a specified 
period of time.^ There are many laboratories in Minnesota which are not 
this selective, but the AMA standards appear to limit the job opportunities 
for some, while establishing high academic stt^ndards. 

The radiologic technologists in Minnesota enjoy a very similar accrediting 
arrangement. The Joint Review Committee on Radiologic Technology in this 
case works in conjunction with the AMA, The American Registry of Radiology 
gives the registration examination and encourages those who have passed 
this exam to use the descriptive initials RT (ARRT) to indicate registration. 

In Minnesota there are two schools of occupational therapy — at the 
University of Minnesota and the College of St. Catherine. Since there is 
no state board of examiners for occupational thtirapists in Minnesota, the 
professionals in this field must provide their own regulations and accord- 
ingly would have difficulty legally restricting unqualified personnel from 
practicing. The length of training required in this field is practically 
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identical to that required for medical technologists. Again it is the 
Council of Medical Education of the AiiA which accredits the schools, 
although in this case it collaborates with the American Occupational 
Therapy Association ^AOTA). The certification examination is given by 
this latter organization and upon successful completion, the individual 
is entitled to use the initials OTR. There is also an AMA-approved 
program for occupational therapy assistant (COTA) . The result is that it 
is virtually impossible to obtain a position as an occupational therapist 
at any hospital in the M i nrjeapol i s-St . Paul area unless one is certified 
by the AOTA. However, an uncertified occupational therapist may be hired 
in a position similar to that of an assistant or an aide. 

A) ) of the health manpower categories discussed thus far have been those 
which are not presently licensed in Minnesota. However, with the exception 
of the licensing exam, the same general educational accrediting arrange- 
ments prevail with the licensed occupations. The physical therapists 
in Minnesota must satisfactorily pass an exam, administered by a state 
board, in order for a therapist to be registered. As in the case of 
unlicensed occupations, the individual must have graduated from an approved 
school before he or she is eligible to take the exam. The only accredited 
training programs for physical therapy in Minnesota are offered by the 
University of Minnesota and the Mayo Clinic. Both institutions must 
maintain standards for accreditation set by the Council on Medical 
Education of the AMA and the American Physical Therapy Association which 
acts in an advisory capacity to the council. Once again, many metropolitan 
hospitals employ only registered physical therapists. 



State licensing boards do not always delegate their a»>thorIty for approving 
educational institutions t:o other organizations. The Minnesota Board of 
Nursing approves each of the twenty-five schools In Minnesota which have 
programs for professional or registered nurses and the twenty-stx schools 
for practical nurses. The National League of Nursing vNLN) has approved 
eighteen schools for registered nurses; however, their standards are 
somewhat higher and one Is eligible to take the nursing exam as long as 
the school attended has been approved by the Minnesota board. ^ The NLN 
at this time does not accredit schools of practical nursing. 

There have been attempts In some fields to eliminate state examinations 
and require only national examinations to qualify an Individual to practice 
in any state. There is a National Board of Dental Examiners v/hose test 
is sufficient with a state clinical exam in forty-six states,^ and a 
National Board of Medical Examiners for physicians, which has gained 
acceptance In all but three states.^ A more standardized state exam is 
now being formulated for pharmacists but is not yet in use. This, however, 
will not be a national examination in its present form.^ 

In summary, then, It can be seen that a prospective candidate for certain 
health careers In Minnesota faces the necessity of compliance v^ith an 
array of rules, standards, examinations, and so on. 

To place the licensure laws of Minnesota in nationwide perspect I v^ii, the 
following chart indicates the extent of licensure In the United States 
for various types of health care practitioners: 
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Licensed in all states : Dental hygienists, dentists, pro- 
fessional engineers (including those in health field), 
optometrists, pharmacists, doctors of medicine, doctors of 
osteopathy, podiatrists, veterinarians, professional nurses, 
practical nurses. 

Licensed in all states (as of Jan,. 1, 1970) ' Nursing home 
administrators.^ 

Licensed in all but 2 states : Chiropractors, physical therapists. 
(Chiropractors are licensed in Minnesota.) 

Licensed in 17 ~ 36 states : Midwives, opticians, psycholo- 
gists, sanitarians. (Midwives and psychologists are licensed 
in Minnesota,) 

Licensed in fewer than 17 states : Cl inical laboratory 
directors, clinical laboratory personnel, na t'jrapa ths , social 
workers. (None of these is licensed in Minnesota,) 

Licensed in 1 state : Health department administrators, 
hospital administrators, x-ray technicians. (Of vhesn only 
hospital administrators are licensed in Minnesota.) 

Thus, a single state may require licenses for anyvi'here from twelve to 
twenty-one occupations. California leads with twenty-one, followed by 
Florida, Hawaii, and New Jersey with twenty.^ 

Occupational therapists and dental assistants are not licensed in any state. 
Neither are such new categories such as the physician's assistantff being 
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trained at the Duke University School of Medicine or the health aides 
widely promoted by the Office of Economic Opportunity. 

In most states there is a separate bx^ard for the licensing and regulation 
of each health occupation. Eight states have a single central board for 
this purpose. In some, the boards are located in the department of 
health; in others, in the department of education or the department of 
state, commerce, or law and public safety. (Appendix B contains a more 
complete survey of the educational and certification requirements for 
some health professions in M i nn*=^sota . ) 
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SECTION 3: ANALYSIS OF LEGAL BARRIERS TO 

HEALTti MANPOWER UTILIZATION 



LICENSURE LAW 

For each of the various categories of health care personnel set forth in 
this chapter there is a licensing statute that imposes requirements for 
and restrictions cn practice. Some of these are vital for the protection 
of the consumer, but other strictures need to be examined to see if they 
j^erhaps interfere with what may be the optimum use of these health care 
profess ionals. 

The licensure statutes discussed in this section can be said to be either 
"permissive" or "mandatory . " When a statute is said to be "permissive" 
it means that a person without a license may legally perform the acts 
regulated by the statute, but he may not use the title that is used by 
licensed persons who perform these acts, nor may he in any other way 
represent himself to have a license. A "mandatory" statute, on the other 
hand, requires that Just to perform the acts regulated by the statute, the 
person must have a license or he will be subject to conviction. When a 
licensing law is violated, the violator can be convicted of a gross mis- 
demeanor which, under iMinnesota law, can result in imprisonment for a 
period up to one year and/or a fine of up to $1000. 

Many of the requirements set forth in the licensing statutes impose require^- 
ments such as payment of an annual registration fee, or establishment 
of the means for appealing an order of the licensing board — that do 
net significantly affect the utilization of health care peri>onnel. Other 



requirements, though, are directly concerned with the activity and use of 
health care personnel, and it is tnefie that will be examined in this 
section. For each statute t;ie restrictions on activity can be said to 
fall into five general areas: 

1. Restrictions on gaining initial authorization to practice 
a particular type of health care service. 

2. Restrictions on where the particular health care service 
can be performed. 

3. Restrictions on the continued practice of the particular 
type of heal th care. 

Restrictions on the delegation of the functions of the 
particular type of health care service to some other person. 
5. Restrictions on the type of work that can be performed 
by persons fully licensed in the particular health care 
field. 



Physicians and Surgeons 



A. Restrictions on Gaining Initial Authorization to Practice 

Practicing med i c i ne wi thout a license in Minnesota is a gross misdemeanor. 
The Booi'd of Medical Examiners is authorized by statute to adopt rules 
and regulations for licensing app 1 i cants . ^ 

In order to obtain a license, an applicant muF^ pay e $75.00 fee; fur- 
nish evidence that he is of good moral character; present to the board a 
certificate of registration in the basic sciences;-^^ pass an examination 
given by the Minnesota board or the National Board of Medical Exraminers 
in various branches of medicine;-^^ furnish evidence of recefpt of an MD 
degree fron an approved school; furnish evidence of completion of one 
year of graduate training at an approved institution; and obtain the 
approval of at least six of the eight members of the Board of Medical 
Examiners . 

The Board k:' Medical Examiners is appointed by the governor from a list of 
nan!: . Suffc'Jitted by the Minnesota State Medical Association.^^ Since the 
board is charged with the responsibility for evaluating the examinations 
of applicants and for determining to whom licenses shall be issued, it 
can have an important effect on the nature and qualifications of persons 
allowed to practice medicine in Minnesota. In turn its standards are 
influenced by the state medical association because it is the only body 
specifically authorized by statute to recommend persons for membership 
on the board with the exception of those persons recommended by the 
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Minnesota State Osteopathic Association for the one posit/on requiret' to 
be he] J by an osteopath. 

The number of a^. icants available, assuming they want to practice in 
Minnesota^ are determined in large part by the number of persons admitted 
to medical schools. Thus, the admissions standards of medical schools 
themselves have an impact on the availability of physicians. 

Persons possessing a license to practice medicine in some other state or 
country, but not in Minnesota, iDust obtain a license issued by the 
Minnesota State Board of Medical Examiners in order to practice medicine 
in Minnesota, notwithstanding possession of a license from another state 
or authority. 

About; two years ago the Federal Licensing Examination Board formulated 
an examination, called FLEX (Federal Licensing Examination), in an attempt 
to provide a test that would be used throughout the country. Presently 
it is used by twenty-three states as the licensing exam, and it is accepted 
by most states In lieu of the national exam even if the state itself — as is 
so in Minnesota does not yet use the exam. About 10 to 15 percent of the 
doctors presently in the United States did not take the national board 
exam because they were in schools in foreign countries when the sophomore 
portion of the exam was given. Rather than take the state exam for a 
particular state, they can now take FLEX. It seems likely that FLEX will 
replace the regular exam in most states, since there are many states, 
including Minnesota, that are considering it. However, there are a number 
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of states where the state law presently hinders adoption of the new exam. 
For instance, some state laws require that the licensing exam be given 
three times a year and FLEX is offered only twice. 

An applicant with a license from another state need not take the Minnesota 
examination if he furnishes proof of satisfactory examination performance 
in another state, or in an examination given by the National Board of 
Medical Examiners, and if he possesses a degree from an approved medical 
school. In addition, the applicant must comply with all the other require- 
ments imposed on applicants for their initial license in Minnesota, 
including the basic sciences requirement.^^ 

Every osteopath, medical doctor, or chiropractor in Minnesota must have 
a certificate from the Basic Science Examiners Board before he can obtain 
a license to practice in Minnesota. About half of the states have basic 
science exams similar to the one in Minnesota and all of the other states 
have a section of their licensing exam which is equivalent to the Minnesota 
test. A physician who has taken any of these state licensing exams or 
state basic science exams, or who has taken the exam given by the National 
Board of Medical Examiners need not take the Minnesota basic science exam 
for licensure in Minnesota. Therefore, only a doctor who had not taken 
any of these current exams would have to take the basic sciences exam 
upon irjoving to Minnesota. In effect, most physicians in practice for less 
than tvVenty /ears would not be affected by the basic science certificate 
requ i rement . ^ ^ 

The Board of Medical Examiners is permitted to impose on doctors from other 



states requirements or obligations not otherwise required by Minnesota if 
the states from which they come impose requirements or obligations^'^ on 
doctors licensed by the state of Minnesota or hoi d i ng d i pi omas from 
medical schools in this state. -^^ 

Physicians who hold commissions in the United States Army or Navy, while 
performing their service-connected duties in Minnesota, need not comply 
with these provisions. Similarly, physicians from other states in actual 
consultation in Minnesota are exempt. -^^ 

Doctors from foreign countries who wish to pursue graduate training in 
medicine in Minnesota may obtain a temporary certificate without 
examination. They muse have a degree from a medical school approved by 
the licensing authority of the country in which the school is located, 
and they must have a license from the country of their residen'.'^ ur have 
taken an examination there "substantially equivalent" to the examinations 
given by the Minnesota board. The doctor must offer evidence that he 
has been accepted for training by a board-approved Minnesota institution, 
and if he plans to undertake residency training here, he must show that 
he has completed twelve mDnths of .training as an intern at a hospital 
approved by the board. Also he must obtain a certificate of registration 
in the basic sciences. 

The holder of the certificate must confine his training to the institution 
specified in the application, and he may perform those services incident 
to his residency training while operating under the direction of a licensed 
physician, The certificate is issued for a period of one year and may 
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be renewed annually for not more than four additional years. ^ The doctor 
from abroad who wishes to obtain a Minnesota license must:^^ 

1. furnish evidence that he has a diploma from a medical 
school where the training is recognized by the board as 
being commensurate with that required by approved 
medical schools In the United States; 

2. furnish evidence that his license to practice in a foreign 
country, if he has one, is valid and duly issued; 

3. furnish evidence that he intends to become a citizen of 
the United States, if he is not already one; 

k, furnish evidence that he has satisfactorily completed 
two years of training at a Minnesota institution 
approved by the board; a training, in the opinion of 
the board, equivalent there to that required of non- 
foreign applicants; 

5. take and pass the regular examination given by the board 
to other non-licensed applicants; and 

6. furnish evidence that he has obtained a certificate 
of registration in the basic sciences. 

B. Restrictions on Location of Practice 

Normally physicians are free to change the location of their practice as 
they please. However, there may be some deterrents to doing so. For 
example, the statute specifically states that no person has the right to 
be admitted to the medical staff of a hospital^^ and thus, a doctor might 
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not be able to gain admission to the medical staff of the hospital in the 
area to which he v^ishes to move. 

A doctor can be made subject to restrictive covenants in an employment 
contract or partnership agreement. Such covenants would prevent a 
doctor from practicing in a certain area for a specified length of time. 

D i scuss ion 

There is no provision in current law which encourages doctors 
to change their practice to another location, for example, 
to those areas with a shortage of physicians. However, the 
Minnesota legislature did provide in 1969 for loans of up 
to $2,500 per year for four years at 8 percent interest to 
be granted by the board to needy medical students, one year's 
interest on the loans to be forgiven for each year the 
recipient practices in a Minnesota municipality of less than 
3,000 persons and 25 percent of the principal to be forgiven 
if the recipient of the loan practices for five years in such 
a community. While the purpose of this provision is 
probably sound, it could perhaps be made more effective in 
any one of the following ways: 

1. Outright scholarships could be granted with the 
same conditions as imposed on the loans. This 
type of aid is presently available to nursing 
trainees. 



2. The conditions could be made less strict to provide 
more of an incentive. College students who borrow 
money through the National Defense Education Act 
are forgiven 10 percent of the principal for each 
year that they teach after graduation, up to five 
years. 

3. Since rural areas are, not the only geographic areas 
in need of more doctors, sections in many larger 
cities could also be designated as areas which 
would, if a young physician p rac t iced in them for 

a period of time, qualify him for the benefits of 
this program. 

C. Restrictions on Retention of License 

Once a doctor obtains a license to practice medicine, it is usually permanent 
In only a few instances has the Board of Medical Examiners revoked or other- 
wise limited a physician's license. 

"Unprofessional conduct" for which a license may be revoked^as defined in 
the statute, includes various types of quackery, drug addiction, alcoholism, 
conviction of a felony, an offense involving moral turpitude, violation of 
a state or federal narcotics law, obtaining a license or passing the 
licensure examination by fraudulent means, conduct either unbecoming a 
doctor or detrimental to the best interests of the public, or willfully 
betraying a professional secret. 

A doctor's license may be suspended if a court appoints a guardian for him 
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or if the licensee is committed by court order for reasons of mental 
illness, mental deficiency, or inebriacy, to a mental institution, or 
if he is convicted of the crime of abortion. 

D. Restrictions on Delegation of Functions 

Assuming that the person assisting the doctor, in whatever capacity, is 
qualified, it seems clear that certain functions can be delegated to fiim 
by the doctor. This delegation may not, however, be so broad that it can 
be said that the assistant, in terms of the statute, is ''practicing medical 
care." If the delegation is too broad, the statute is violated. The 
statute defines ^'practicing without a license" primarily in terms of 
recommending, for a fee, any drug or other treatment. Court inter- 
pretations, however, have broadened this to include diagnosing an injury 
or disease, performing surgery, and rendering advice concerning a 
patient's general state of health. 

Discussion 

Delegation of certain functions by the physician appears 
desirable. it may permit the doctor to make more efficient 
use of his time. Health assistants have demonstrated the 
ability to do some jobs just as well as doctors. It may thus 
serve to reduce costs of care as well as increase the effective- 
ness of tha t care. 

The danger of delegation lies in the possibility of delegating 
too many functions to an assistant or of delegating functions 
beyond the skill range of the assistant. It is possible that 



public confidence in the medical profession would be 
lessened if it appeared that delegations were not in the 
patients' interests but rather for the physicians' 
convenience. 

Assuming that it might be desirable in some instances to 
facilitate delegation of some physician functions, an 
exception in the statute could list the functions which 
could be delegated to assistants. Perhaps -:\ more effective 
method would be to have the statute set forth in general 
terms the delegated functions to be performed only at the 
direction and under the supervision of a physician. The 
physician then v/ould be responsible, under well-settled 
principles of tort and malpractice law, for any negligence 
on the part of the assistant in the performance of those 
functions. A statute whose purpose is the legitimation of 
physician delegation of certain of their functions to 
assistants would, then, serve the following purposes: 

1. It would prevent the person delegated from 
being charged with ;^racticing without a license. 

2. It would prevent the delegating physician from 
being charged with aiding another in the commission 
of a crime, i.e., helping another to practice with- 
out a 1 icense. 



3. It would prevent the physician from being held 
liable under malpractice law as a result of a 
finding that the delegation was negligence per se, 
i.e., just because he did, in fact, delegate 
some functions. This exception would in no way 
shield the physician (or possibly the hospital) 
from liability if the assistant performs in a 
negligent manner any of the functions delegated 
to him. 

Four states (not including Minnesota) have already incorporated 
such exceptions in their licensure statutes. Minnesota has 
adopted an exception of this type for dentists and dental hygien\sts 
and assistants. In this scheme, the determination of which 
functions can be delegated is vested in the Board of Dentistry. 

E. Restrictions on Scope of Practice 

Generally, it is true that a physician possessing a license to practice 
medicine can perform and provide medical care and treatment for any person 
who may need or desire it. This right is qualified in some instances by 
the specializations which certain doctors adopt. 

Ho one is prevented from seeing a pathologist or neurosurgeon if he has 
appendicitis, but, by customary practice of the profession, he probably 
would not. In other words, custom dictates that only certain patients, 
i.e., those with certain types of health problems, see certain types of 
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physicians, i.e., those with the appropriate specialties. Patients may 
• visit these specialists on their own, or, quite often, they may be 
referred to them by other physicians. 

There is a certain amount of support in Minnesota law for the proposition 
that a doctor must refer certain cases to specialists. First, the 
legal standard for negligence by doctors in Minnesota involves doing 
what a reasonable doctor in that locality would have done under the same 
circumstances.^^ This standard in certain cases might require that a 
patient be referred to a spec ia 1 i st . 

Second, the Minnesota Supreme Court has indicated that a doctor must seek 
"assistance" or "consultation" when it appears that he knows or should 
know that he iS "incompetent" to dea) with a given situation. Since 
"assistance" and "consultation" can possibly be taken to mean referral 
to a specialist, the question is how the term "incompetent" is interpreted. 
It seems likely that, if additional cases arise on this subject, the 
definition of "incompetent" will shift to include one not possessing 
specialized knowledge in an area. Thus, there may eventually evolve a 
legal requirement that doctors refer patients to specialists. 

A related problem is that of the continuing education and training of 
physicians. Some continuing education and training in the years after 
medical school and graduate training is probably desirable in order to 
enable physicians to practice medicine comparable to that practiced by 
other physicians in that locality. 
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Osteofpaths 



<Au Restrictions on Gaining Initial Authorization to Practice 

In order to practice osteopathy in Minnesota, it is necessary to obtain 
a license. This license Is issued by the State Board of Medical Examiners 
to the applicant, who must be of good moral character; posses? a certifi- 
cate of registration in the basic sciences; take and pass an examination 
administered by the Minnesota board or the National Board of Medical 
Examiners for osteopathic physicians and surgeons; pay the appropriate 
fees; upon passing the examination, prove that he has a degree from an 
approved osteopathic school and that he has completed one year of graduate 
training in an approved i ns t i tut ion • 

The Board of Medical Examiner's is the same body that licenses doctors of 
medicine. The one member of the board that must be a qualified osteopath 
is appointed by the governor from a T.st of names recommended by the 
Minnesota State Osteopathic Association. The board is authorized to 
adopt rules and regulations for carrying out the purposes of the chapter 
relating to physicians and surgeons and os teopaths . 

B^^ [ Restrictions on Location of Practice 

A doctor of osteopathy licensed in another state or foreign country can- 
not practice in Minnesota without obtaining a license from the Minnesota 
Board of Medical Examiners. 

If the applicant has a 1 icen'ie from another state, he must furnish evidence 
that he has a degree from an approved school, that he has completed twelve 



months of graduate training at an approved institution^ that his license 
is currently valid, and that he has a certificate of registration in 
the basic sciences. He can then be granted a license by the board with- 
out taking the examination.^^ 

If an applicant from another state does not possess a license from that 
state but has taken and passer! an appropriate examination, has completed 
twelve months of training at an approved institution, has obtained a 
certificate of registration in the basic sciences, and is of good moral 
character, he may be issued a license to practice in Minnesota If the 
board is convinced that the examination taken by the applicant satis- 
factorily covered all relevant subjects. 

A doctor of osteopathy licensed to practice in Minnesota may obtain from 
the Board of Medical Examiners a license to practice medicine in Minnesota 
if he passes an examination in those branches of medicine in which he 
has not previously been examined and which are required of doctors of 
med icine.^^ 

C. Restrictions on Retention of License 

Licenses can be revoked for what is termed "immoral, dishonorable, or 
unprofessional conduct.'' These are essentially the same conditions upon 
which the license of a physician may be revoked. The only additional 
dimension which the phrase has for a doctor of osteopathy is the require- 
ment that his school of healing be identified in the professional use of 
his title, such as ''D.O.'' or "doctor of osteopathy ."^^ 
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D, Restrictions on Delegation of Functions 



The restrictions are the same as for doctors of medicine. 
E« Restrictions on Scope of Practice 

A person holding a license to practice osteopathy is not permitted to 
practice medicine to the extent that it is outside the scope of the field 
of osteopathy. He must confine himself to the practice of osteopathy 
"as taught in reputable colleges of osteopathy, 
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Dent ists 

A. Restrictions 



on Ga i n-i ng 



Initial Authorization to Practice 



Practicing dentistry in Minnesota without a license is a gross misdemeanor. ^ 

In order to obtain a license, one must possess a diploma from a dental 
college of good standing; be of good moral character ; take and pass an 
examination which tests the applicant's fitness for the practice of dentistry, 
including a test of the applicant's knowledge of Minnesota laws relating 
to dentistry and the rules and regulations of the Minnesota State Board 
of Dentistry; and pay the appropriate fees.^^ 

The Minnesota State Board of Dentistry comprises five members, all licensed 
dentists, appointed by the governor from a list of names submitted by 
the Minnesota State Dental Association. The board administers the 
examination and may adopt such rules and regulations as are necessary to 
effectuate the Dental Practice Act.^^ 

Licenses to practice dentistry need not be obtained by doccors of medicine 
■unless dentistry is their specialty; dentists employed by the U.S. Armed 
Forces, Public Health Service, or Veterans Administration; dental students 
when acting under the direction and supervision of licensed instructors; 
dentists from other states appearing in Minnesota as authorized clinicians; 
persons making roentgenograms of dental or oral tissues in a hospital 
or under the supervision of a physician or dentist; persons working In a 
dental laboratory .^^ 



29 



Dentists who have a license from another state can be issued a Minnesota 
license without taking the examination if, in the opinion of the board, 
the state of their current licensure maintains standards of examination 
and enforces laws regulating practice substantially equivalent to those 
of Minnesota. The examination may also be waived for persons who do 
not possess a license but who have a certificate of qualification from 
t he Na t i ona 1 Boa rd of Detri Lai w /\otTi iners or who have maintained an adequate 
scholastic standing In dental school. This waiver, however, does not 
apply to that part of the examination relating to the laws of dentistry 
In Minnesota and the rules and regulations of the board. ^-^ 

B. Restrictions on Location of Practice 

There are no requirements that a dentist must practice in any particular 
part of the state. Neither are theie any statutes creating loan or 
scholarship programs for future dentists -- as there are for doctors 
and nurses which makes practice in Minnesota after graduation a condition 
for receipt of a grant. 

C. Restrictions on Retention of License 

Licenses can be revoked or suspended by the board on the following grounds: 
fraudulently obtaining a license; conviction of various types of criminal 
offenses; Incompetence or habitual intemperance or jse of narcotics; con- 
duct unbecoming a dentist or contrary to the best interests of the public; 
■violation of pf-ovisions of the Dental Practice Act or of the rules and 
regulations of the board; failure to maintain adequate safety and sanitary 



conditions for a dental office in accordance with standards established 
by the board; or employing, assisting, or enabling an unlicensed oerson 
to practice 'dent istry in any manner. 

D. Restrictions on Delegation of Functions 

There are three types of dental auxiliaries specifically mentioned in 
the Dental Practice Act, and each perform, to some extent, acts which 
could be classified as the practice of dentistry. 

Dental Hyg ienists . The statute permits dental hygienists to perform 
functions or services which are "educational, diagnostic, therapeutic, 
or preventive in nature. "^^ This provision allows a skilled hygienist 
to be of great help to a dentist, because It allows the dentist to delegate 
to the hygienist man^ of the functions which call for less skill and know- 
ledge than that normally possessed by a licensed dentist. To insure 
against delegating duties and functions beyond the capability of the hygienist 
or those which should properly be done only by the dentist, the statute 
imposes some limitations. 

First, the services or functions performed by the hygienist must be 
authorized by the Board of Dentistry. This gives the board a grea*: 
deal of flexibility in determining which services and functions may be 
delegated to a skilled and well-trained hygienist. Given this flexibility, 
the board can investigate, study, and experiment under controlled condi- 
tions to determ i ne what a well-trained hygienist might be able to do. Thus, 
the board can permit greater or lesser delegation as circumstances and 
studies may warrant. 
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Second, the statute specifically prohibits the hygienist from establishing 
a final diagnosis or treatment plan for a patient. 

Third, the services and functions delineated in the statute can only 
be performed under the supervision of a licensed dentist. This insures 
that the work being done by the hygienist is continually being monitored 
by the person who is most familiar with the capabilities and skills of 
the hygienists that is, the hyglenist's employer or supervisor. It 
should insure,' too, that the dentist is continually aware of the patient's 
condition and progress while the hygienist is performing his duties. 

A further limitation on this delegation, but not mentioned in the statute, 
is of considerable importance. If the dentist delegates to the hygienist 
a function which is then performed negligently, both will be liable for 
any injuries or damages sustained. This limitation makes it doubly 
clear that a dentist r anot delegate any function, even if it is within 
the scope of the statute and the rules of the board, to a hygienist who 
is not well trained or sufficiently skilled. 

A final, more general limitation is contained in the statute. It provides 
that any licensed dentist who permits the performance by a dental hygienist 
of any dental service other than those authorized by the Board of Dentistry 
shall be subject to license suspension or revocation and/or to prosecution,^^ 

Denta 1 Assi stants . The statute does not specify what work can be performed 
by a dental assistant; it only indicates that a dentist may use an unlicensed 
person to assist him.^^ 
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Many of the limitations specified for dental hygienists are also applicable 
to dental assistants. The dental assistant may perform only those acts 
which the Board of Dentistry authorizes a dentist to delegate. The work 
done by the dental assistant must be done under the supervision of a 
licensed dentist. Any dentist who allows an unlicensed assistant to 
perform any dental service other than that authorized by the board may, 
as a. result, lose his license and/or be subject to prosecution.^^ The 
dentist is also potentially liable for any negligence on the part of the 
assistant in performing any of the functions delegated to him by the 
dentist. 

The limitations in the statute on the work performed by dental assistants 
are more stringent than those applying to dental hygienists in one 
particular respect. Although it is clear from decisional law that the 
dentist is liable for the tasks and functions delegated to the assistant, 
the statute applicable to dental assistants makes this explicit and, 
further, imposes liability upon the dentist for all of the acts performed 
by the dental assistant v/hen engaged in assisting the dentist. ^■^ Thus, 
the assistant may be performing a function which is normally performed by 
assistants but not specifically delegated by the dentist and if negligently 
performed, the dentist will be liable. To a certain extent, this would be 
the result even in the absence of the statute, because any dentist-employer 
is liable for the negligent acts of any person under his employ as Icnn 
as those acts were performed within the course of. employment. Even if 
the dentist is not the employer (as would be the case in a hospital or 
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clinic, or possibly in a professional corporation arrangement) he is liable 
if he has used the services of the assistant who committed the negligent 
act . 

In addition to the flexibility given the board to determine which functions 
or jobs may be delegated to the assistant,, the board is granted the 
authority to permit differing levels of dental ass i stance . ^ ^ This provision 
enables the board to establish a number of different categories of dental 
assistants, each category delineated by certain educational standards. In 
this way the dentist will be able to employ a dental assistant of the skill 
level needed. Also, this provision might enable an unskilled person to 
obtain a job as a denta] assistant., and to advance in position and pay 
by virtue of the training and knowledge acquired while on the job. 

Dental Techni cians . The work of dental technicians is regulated only to 
the extent that they are engaged in "constructing, altering, repairing, or 
duplicating any denture, partial denture, crown, bridge, splint, orthodontic, 
prosthetic, or other dental appliance." However, this provision of the 
statute applies only when the work is performed by an unlicensed person, 
when it is done other than under the dentist's supervision, and when it 
is not done within the dentist's own office. The provision requires only 
that work orders in duplicate be made, one copy to be retained by the 
dentjst for two years and one copy to be retained by the technician for 
two years in his place of business. Both files of work orders are to be 
open for inspection by the board at any reasonable time.^^ 

If the technician works under the dentist's supervision and in the dentist's 



office, these minimal requirements do not apply. Thus, dentists have 
a large degree of freedom in their choice and use of dental technicians. 

E. Restrictions on Scope of Practice 

Essentially, a person licensed as a dentist is restricted to the practice 
of dentistry, which includes all those specialties recognized ss legitimate 
branches of the profession. 

Pi scussion 

While there is some iiidication in the law that a doctor must 
refer certain cases to a specisOist, there is no similar 
requirement for dentists. However, to the extent that 
spe:ialties in dentistry be^-ome matters of custom, and 
especially to the extent that work performed by specialists 
IS outside of the capability or skills of the average den- 
tist, a legal requirement of referral may arise. Such a 
requirement 'should pose no great problems for the profession. 
Physicians are increasingly subject to it, and as in their 
case, it will probably be applicable only in very unusual 
and rare circumstances. 

A change in the Dental Practice Act in 1969 requires that all dentists 

be re-examined every five years, unless they participate in at least twenty 

hours of dental education every five years. 

Discussion 

The provision requiring continuing education, although minimal,, 
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is an important first step in assuring that dentists keep 
their knowledge and skills current thus maximizing society's 
utilization of them as health professionals. 
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D ental Hyg ienists 
A . Restr i ct ions on 



Ga i n i ng 



Initial Authorization to Practice 



The statute applying to dental hygienists is not specifically permissive; 
it does require procurement of a license. 

A license may be obtained if a person is of good moral character, has 
graduated from high school or its equivalent, has graduated from an approved 
■■^'aining school for dental hygienists or its equ iva 1 ent , takes and passes 
the appropriate examination given by the State Board of Dentistry 
including a test on the Minnesota laws relating to dentistry and the rules 
and regulations of the board — and pays the appropriate fees.^^ 

The Board of Dentistry administers the examination and otherwise adopts 
rules and regulations relating to the work performed by dental hyg ien i s ts . 

B. Restrictions on Location of Practice 

A license nay be obtained without comprehensive examination (although the 
test relating to the laws of Minnesota and the rules and regulations of 
the board must be taken) if a person has a license from another state and 
if that state maintains standards for examinations and laws regulating 
the practice which are substantially equivalent to those in Minnesota. It 
is not clear from the statute what procedure is to be followed, if a person 
has a license from Canada or another foreign country. . . 

C. Restrictions on Retention of License 

Dental hygienists may have their licenses revoked or suspended for the 
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same reasons specified for dentists. ^-^ 

D. Restrictions on Delegation of Functions 

Unlicensed persons may not perform the functions of a dental hygienist. 
There are, though, exceptions for dental assistants and dental technicians, 

E. Restrictions on Scope of Practice 

<. 

Dental hyglenlsts may perform only those functions specified in the 
statute. The general limitations on performance are the requirements^ for 
authorization by the board and performance under the stpervision of a 
licensed dentist. 

To maintain his skills and knowledge, a dental hygienist is subject to 
re-examination every five years, unless evidence of participation in 
continuing education in that period is offered, 
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Pharmaci sts 

A. Restrictions on Gaining Initial Authorization to Practice 



A license is required to practice pharmacy in Minnesota. ^ 

In order to obtain a license, a person must be a citizen of the United 
States, be of good moral character, be at least 21 years of age, be a 
graduate of an approved school or college of pharmacy, take and pass the 
appropriate examination in pharmacy, and pay the appropriate fees.^^ 

The State Board of Pharmacy administers the examination, grants licenses 
to qualified applicants, and may adopt various rules and regulations 
applicable to pharmacies and pharmacists.'^^ 

Members of the five-man board, all of whom must be pharmacists, are 
appointed by the governor from a list of names submitted by the Minnesota 
State Pharmaceutical Association.'^^ 

Persons who have licenses from other states may be granted a license to 
practice in Minnesota without taking the examination if the state of 
their licensure grants Minnesota licensees the same privilege and if the 
requirements for registration in that state are equivalent, in the board's 
opinion, to those in Minnesota. 

B. Restrictions on Location of Practice 

There are no restrictions on where in Minnesota a licensed pharmacist 
may engage in the practice of pharmacy. 
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C. Restrictions on Retention of License 



The license of a pharmacist may be revoked or otherwise limited on the 
grounds of fraudulent procurement of a license; conviction of various 
offenses; drug addiction; alcoholism; unprofessional conduct or conduct 
endangering public health; physical or mental disability which could 
cause incompetency; immorality; assisting an unlicensed person to 
practice pharmacy; or violating any provisions of the statute or any 
rules or regulations of the Board of Pharmacy, 

D> Restrictions on Delegation of Functions 

There is a provision in the statute which permits a category of persons 
known as assistant pharmacists to perform largely the same functions as 
a licensed pharmacist. Assistant, pharmacists are licensed and may apply 
for and take the examination for pharmacists if they wish. This provision, 
however, applies only to those persons licensed as assistant pharmacists 
before 1930.^^ Thus, there can be only a very few, if any, assistant 
pharmacists still practicing today. 

(' Discuss ion 

The intent of the original legislation was sound* i.e., to make 
available a group of persons who coul,d perform many of the 
functions of a pharmacist, allowing the pharmacist to concentrate 
on the more important and more difficult aspects of his work. 
Consideration shou»d now be given to the development of a 
pharmacist's assistant who could perform under the supervision 



of a I.icensed pharmacist. 

A pharmacist's, intern is a person who has completed a certain amount of 
his education in pharmacy and who is registered with the board. An intern 
must work in a pharmacy for a year under the supervision of a licensed 
pharmacist in order to achieve licensure. He is usually a student, 
and the intern program provides the required practical experience for 
licensure as a pha rmac i s t . 

E . Rest.' ict ions on Scope of Practice 

As would be expected, only acts or functions normally performed by a 
pharmacist or someone skilled in the subject of pharmacy may be performed 
by a licensed pha rmac i s t . 
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Psycholog i sts 
A. Restrictions 



on Ga i n i ng 



Initial Authorization to Practice 



In Minnesota one can apply and use the knowledge gained from the study of 
psychology without being required to have a license. However, in order 
to use the designation or to imply that one is a certified psychologist 
or certified consulting psychologist, one must have a license.®^ 

To obtain a license, one must be at least 21 years of age; be of good 
moral character; be, or intend to become, a citizen of the United States; 
have received a doctorate or a master's degree with a major in psychology 
from an accredited college or university, or have received training 
deemed .equivalent by the State Board of Examiners of Psychologists; have 
had a minimum of one year of employment as a psychologist; passed an 
examination given by the board within the preceding six months; take and 
pass an examination in psychology; and pay the appropriate fees.^^ 

The requirement for an examination in psychology can be waived if the 
person possesses a doctorate degree with a major in psychology from an 
accredited college or university, or if the person has had training deemed 
equivalent by the board. Such a person must, however, have had at least 
three years of post-doctoral employment as a psychologist and must other- 
wise comply with the requirements listed above. The license awarded in 
this instance is one for a "consulting psychologist.*'®'^ 

A person who holds a license granted by a similar board in another state 
may be granted a license to practice in Minnesota without examination 



if the standards of licensure In that state are, in the opinion of the 
board, at least equivalent to those required in Minnesota. A license 
for a "consulting psychologist" may also be granted without examination 
to a person who holds a diploma from the American Board of Examiners in 
Profess lona 1 Psychol ogy . 

The State Board of Examiners of Psycholog ists has seven members, all of 
whom must have qualifications no less than those required for initial 
licensure in Minnesota. The board is appointed by the governor. The 
Minnesota Psychological Association may submit three names for each opening 
on the board, and from that list the governor may appoint one member. The 
board is charged with the duty of administering the examination in 
psychology, and of prescribing whatever rules and regulations may be 
necessary to effectuate the provisions of the statute. 

B. Restrictions on Location of Practice 

There are no restrictions on where a psychologist may practice, nor are 
there any requirements that a psychologist must practice in a particular 
location or in a particular type of facility for any length of time. 

C. Restrictions on Retention of License 

A psychologist's license can be revoked or suspended If he is convicted of 
a felony. If he fraudulently or deceitfully obtained u license, if he is 
found guilty of professional misconduct, or If he Is physically or 
mentally unable to continue the practice of psychology. 



h3 



D. Restrictions on Deleg at ion of Functions 



The only restriction on the unlicensed person is that he may not use any 
term which implies that he is a "certified psychologist" or "certified 
consulting psychologist."^^ 

Since restrictions on the practice of psychology are minimal, doctors, 
dentists, nurses, and other health care personnel who might be expected 
to have a knowledge of psychology can utilize and apply their knowledge 
without fear of prosecution and with little likelihood that they would 
be faced with a suit for the negligent practice of psychology.* 

E. Restrictions on Scope of Practice 

There appear to be no special restrictions on the type of work performed 
by psychologists. (Of course, they cannot practice a profession that 
requires a license e.g., medicine, dentistry, etc.) Work normally 
performed by a psychologist is unlikely to be considered the practice of 
medicine; however, the use of drugs or certain types of shock therapy in 
the treatment of patients clearly would involve the practice of medicine 



Phys ica 1 Therapi sts 



A. Restrictions on 



Ga i n i ng 



Initial Authorization to Practice 



It, is not necessary to possess a license in order to practice physical 
therapy in Minnesota; however, the statute prohibits an unlicensed person 
from implying that he is, or representing himself to be, a physical 
therapist. 

In order to obtain a license, the applicant must be at least 21 years old; 
be of good moral character; have obtained, a high school education or its 
equivalent; have graduated from an approved school of physical therapy; 
take and pass an examination on various aspects of physical therapy and 
certain related fields; and pay the appropriate fees.^^ 

The State Bosrd of Medical Examiners, with the advice and assistance of 
a State Examining Committee for Physical Therapists, admi ni sters the 
examination and passes on the qualifications for licensure of all applicants. 
The committee comprises three licensed physical therapists, one doctor of 
medicine, and one professor from an accredited course in physical therapy. 
Neither the board nor the committee is authorized to prescribe standards 
for, regulate, or accredit any school of physical therapy as, for example, 
the State Board of Nursing does with respect to schools and courses of 
nursing. . ' , 

Persons who have taken and passed the examination of the American Registry 
of Physical Therapists or the examinat ion" of a duly authorized board of 
another state or foreign country may be issued a license to practice in 
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Minnesota without taking the Minnesota examination as long as the stan- 
dards of the other state or county are determined by the Minnesota board 
to be at least equivalent to those in Minnesota. 

B. Restrictions on Location of Practice 

There are no restrictions on where physical therapists may practice in 
Minnesota. 

C. Restrictions on Retention of License 

The license of a physical therapist may be revoked or otherwise limited 
for drug addiction; excessive use of alcohol; conviction of a felony or 
an offense involving moral turpitude any state or federal narcotics 
. law; obtaining or helping to obtain a criminal abortion; obtaining regis- 
tration by fraud; conduct unbecoming a physical therapist or not in the 
public interest; treating huiTian ailments or conditions other than by 
authorized physical therspy; or practicing physical therapy without the 
prescription and direct superv i s i on, of a doctor of medicine. 

Licenses are suspended if a guardian for the licensee is appointed or if 
the licensee is committed to an institution by court order. 

In addition, licensed physical therapists can be charged with a gross mis- 
demeanor if they fraudulently apply for or obtain their license; if they 
treat human ailments other than under the prescription and direct super- 
vision of allcensed doctor of medicine; or if they treat human ailments 
other than by physical therapy. 
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D. Restrictions on Delegation of Functions 

If the acts of physical therapy performed by a person not licensed as 
physical therapist are acts that could legally be performed by some 
other licensed health care practitioner and the person performing them 
is so licensed and qualified, there is no violation of the law.^^ For 
example, if certain acts of physical therapy are normally considered to 
be part of the work of a licensed nurse, then a licensed nurse may per- 
form such acts without fear of prosecution. This would not be the case, 
however, when acts of physical therapy are performed by non-licensed 
health care personnel, e.g., nurse's aides and physician's assistants. 
Such personnel could perform acts of physical therapy, but they would run 
the risk of being considered to be representing themselves as physical 
therapists. In such an Instance, they could be subject to prosecution 
for a gross m i sdemeanor . 

E. Restrictions on Scope of Practice 

The acts that can be performed in the course of duty by a physical thera- 
pist are fairly well delineated by the statute. The various means'by 
which treatments may be given are part of the definition of physical 
therapy, and the physical therapist is not permitted to employ other means 
or treatments without risking the loss of license or the possibility of 
prosecut ion . In addition, all physical therapy must be performed 
under the prescription and supervision of a licensed doctor of medicine. 



Registered Nurses 
A. Restrictions on 



Ga ining 



Initial Authorization to Practice 



In order to use the appellation "registered nurse" (R.N.) or to practice 
professional nursing in Minnesota, one must obtain a license from the 
Minnesota Board of Nursing. -^^^ This license can be issued to an applicant 
if the applicant is at least 19 years of age; is of good moral character; 
is in good physical and mental health; has completed high school or its 
equivalent; has completed a course of study of not less than twenty-two 
months in an accredited school of professional nursing and holds a diploma 
from that school; attains a passing score on the examinat ion(s) given by 
the Board of Nursing; pays the appropriate application fees.-^^^ 

The Board of Nursing, comprising seven nurses who are appointed by the 
governor from a list submitted by the Minnesota Nurses Association, 
determines what the passing score for each series of the exami n?^.t ion 
shall be. The board is responsible for accrediting the courses and 
schools which prepare and train R.N.'s and is authorized to prescribe 
curricula ani standards for these courses and schools. "^^^ 

Prior to I960, the board was authorized to issue a license to an experienced 
nurse if she did not meet the educational qualifications, as long as the 
board was otherwise satisfied that she was qua 1 if ied . Since this pro- 
vision is no longer in effect, the only means available to obtain cre- 
dentials is by undertaking twenty-two months of training at an accredited 
school. The educational requirement assures a certain minimum capability 
among R.N. 's. 
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The statute provides some assistance in the form of nursing scholarships 
for those persons v;ho need financial support in order to obtain the 
required training. Up to $1000 in scholarship funds can be awarded 
to qualified and needy students, the only condition being that the 
recipient practice nursing in Minnesota for at least one year following 
graduat ion . 

Discuss ion 

Those persons who possess the interest in and capability 
of becoming a registered nurse, but who, because of limited 
financial resources or other responsibilities, cannot attend 
a twenty-two- month training program would appear to be unable 
to obtain the necessary credentials. Whether experience, 
together with a period of "on-the-job" or "in-service" for- 
malized training, should be an alternative means of obtaining 
a license is a question for consideration. Incorporation of 
such a provision in the statute would arguably create a larger 
pool of R.N. licensure applicants (an examination might be used 
for all applicants in order to insure a minimum capability) 
and would yield more incentive for advancement to those persons 
in the health care system who are otherwise qualified and have 
the capability to obtain the credentials of a registered nurse. 
Currently, the nursing practice statute discourages personal 
advancement and career development on the part of some 
potentially qualified persons lacking the R.N. license. The 
statute makes the practice of professional nursing without a 



license a misdemeanor, but it also defines professional 
nursing as the performance of a service which requires the 
education, knowledge, and skill ''ordinarily expected" of 
a. person who has completed an R.N. training course. -^^^ 
In effect, the more one learns about nursing and health 
care and the more one attempts to put that knowledge into 
practice, the greater is the chance that he will be per- 
forming functions that an R.N. would be "ordinarily expected" 
to perform. However, the point at which an "R.N. function" 
becomes the "unauthorized practice of professional nursing" 
is exceedingly unclear. Therefore, as the statute now 
reads, a person must be exceedingly cautious in learning 
and applying new skills. There is an exemption for the 
unlicensed practice of professional nursing when directions 
are provided by an R.N. or M.D. Nevertheless, the overall 
effect may be to discourage obtaining and using new skills 
and knowledge by those not having met the explicit require- 
ments leading to the licensure of registered nursing. 

Possession of a license from some other state or country does not obviate 
the necessity of having a license issued by the Minnesota Board of Nursing 
if one wishes to practice in Minnesota. Applicants may be issued a 
license without examination if they have a duly issued license from 
another state or country and if, in the opinion of the board, the applicant 
has qua 1 if i cat i ons equivalent to those required for initial licensure in 
this state. 
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A nurse licensed by another state who is carrying out official duties in 
the course of his employment for the federal government need not have a 
Minnesota 1 icense.-^^'^ 

B. Restrictions on Location of Practice 

There is no restriction other than the requirement that recipients of 
the scholarships provided for in the statute practice in Minnesota for 
at least one year . 

C. Restrictions on Retention of License 

The statute on nursing does not designate an age at which a nurse is 
divested of a license. Licenses may be revoked if the licensee is found 
guilty of fraud in obtaining a license, guilty of gross immorality or 
a felony, p rofess iona 1 ly or mentally incompetent, to be an alcoholic or 
drug addict, guilty of unprofessional conduct, or to have willfully and 
repeatedly violated the provisions of the Nursing Practice Act.-^^^ 

D. Restrictions on Delegation of Functions 

There are some exceptions to the requirements in the !»iursing Practice Act 
that anyone practicing professional nursing must possess a license. One 
exception applies to persons who perform acts of professional nursing 
which also fall within the scope of practice of another prof ess ion or 
occupation for which the person is duly 1 i censed . ^ 

Nursing, other than professional nursing as defined in the statute, can 

be performed by anyone who doesn't claim to be a registered or professional 
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nurse. -^^ Similarly, nursing may be practiced in a private home by any- 
one not claiming such status. -^-^^ The statute specifically allows no one 
except nurse's aides to perform acts of nursing in the care of the sick 
when the acts are performed under the direction of an R.N. or an M.D.^^^ 
The statute also fails to make any provision for acts of care necessary 
to prevent i 1 1 ness . 

Discuss ion 

Why this exception is so limited is not clear. Presumably, 
persons other than nurse's aides should be included and the 
duties performed not be limited to nursing care of the sick. 
For example, performance of tasks related to health maintenance 
and prevention of disease should be permitted. If nurse's 
aides, under the direction of an R.N., can competently perform 
acts of nursing, so, too, it would seem could other auxiliary 
personnel. Allowing other personnel such as physicians' 
assistants or technician assistants, to perform certain 
functions would lessen the load for the R.N. and might make 
the R.N. more efficient by allowing delegation of specific 
funct ions . 

When acts of nurs ing are performed under the supervision of 
a licensed physician, such acts are not necessarily limited 
to nursing as defined by statute. This more general and more 
flexible provision could well be a model for similar provisions 
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for other areas of health care. !t allows the physician to 
delegate whatever nursing functions and duties he wishes to 
whomever he deems competent. The persons to whom acts of 
nursing are del ega ted need no t be 11 censed and the i r 
qualifications are determined, in effect, by the delegating 
physician, thus granting him the freedom to use whoever can 
do the job or is most readY'iy available. Naturally, however, 
the physician would be liable for any acts of negligence on 
the part of the persons carrying out the functions and duties 
del ega ted . The 1 i m i ta t ions on this except i on wou 1 d seem to 
lie in the uncertainty of meaning of the word nursing i.e.. 
What acts are covered? and supervision -- i.e.. Must it be 
immediate and close supervision or may it be an extended and 
generalized direction or delegation? 

E, Restrictions on Scope of Practice 

As long as the R.N. is duly and currently licensed and is capable and 
qualified, he or she can legally perform any health care tasks within 
the field of medicine with the exception of those acts which constitute 
t-he practice of medicine. 
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Licensed Practical Nurses 

A. Restrictions on Gaining Initial Authorization to Practice 

A license is required in Minnesota in order to use the designation "lic- 
ensed practical nurse," but is not required in order to practice nursing 
for hire, as long as the services rendered do not involve the specialized 
education and skill required in professional nursing. 

To obtain a license, an applicant must be at least 18 years of age; be of 
good moral character; be in good physical and mental health; have com- 
pleted an appropriate approved course of nine months or its equivalent; 
take and pass ari examination; and pay the appropriate fees.^-^^ 

The licensing organization in Minnesota is the Minnesota Board of Nursing, 
which is the same board that licenses registered nurses. However, when 
it is deliberating on the affairs and training of licensed practical 
nurses, it is augmented by an M.D., an L.P.N. , and a licensed hospital 
administrator or superintendent. The board administers the examination 
and passes on the qualifications of the applicants granting licenses to 
those who meet the qualifications. The board also sets standards for 
and evaluates and approves schools and courses of practical nurs i ng . 

Applicants from another state or a foreign country may be issued a 
Minnesota license if, in the opinion of the board, they have qualifications 
equivalent to those required in M i nne.sota . -^^^ 
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B. Restrictions on Location of Practice 



There is a provision in the statute for granting scholarship^ up to $300 
for students taking a course in practical nursing at an approved school. 
The only condition is that the recipient must practice nursing in 
Minnesota for at least one year after g radua t ion . ^ 

C. Restrictions on Retention of License 

The license of an L.P.N, may be revoked or otherwise limited if the licensee 
obtains or attempts to obtain a license by fraudulent means; is guilty 
of gross immorality or a felony; is negligent or unfit in his work; is an 
alcoholic or drug addict; is mentally incompetent; or has repeatedly 
and willfully violated any of the provisions of the statute pertaining 
to L.P.N. ^s. ^22 

D. Restrictions on Delegation of Functions 

Any function, job, or duty performed by a licensed practical nurse can be ^ 
performed by an unlicensed person as long as that person does not represent 
himself to be a licensed practical nurse. -^^^ 

E. Restrictions on Scope of Practice 

A licensed practical nurse can practice any type of nursing as long as 
It neither involves the specialized education and skill required of a 
registered nurse, nor, of course, the practice of med i c i ne . -^^^ However, 
it is not clear from the statute v/ha't is involved in the practice of 
professional nursing, and, thus, it is unclear what the limits of the L.P.N. ' 
duties are. 
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Podiatrists 



A license is required In order to practice podiatry. A license may be 
obtained It the applicant is over 21 years of age; Is of good moral 
character; has completed high school or Its equivalent; has completed 
one year In a. college of liberal arts; has a diploma from a recognized 
school of podiatry requiring at least a four-year course of eight months 
each; takes and passes the examination given by the Board of Registration 
In Podiatry; and pays the required fees.-^^^ 

Licenses may be revoked for unprofessional conduct, v^hlch includes 
betraying a professional secret, professionally associating with an 
unregistered podiatrist or anyone convicted of a criminal offense, 
being found guilty of offenses Involving moral turpitude or using alcohol 
or drugs to excess, practicing podiatry with other than an approved 
organization, associatlor^, or business, and violating any provision of 
the statute relating to podiatry.^^^ 
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Optometr ? sts 

A license is required in order to practice optometry and to engage in 
certain related ac t i v i t i es . ^ A license may be obtained if the applicant 
is 21 years of age and of good moral character; has completed high, 
school or its equivalent; has graduated from an approved optometric 
school or college requiring not less than four years attendance and 
a minimum number of hours of instruction in certain specified subjects; 
takes and passes an examination administered by the State Board of 
Optometry; and pays the required fees.^'^-^ 

If a person has a license from some other state and if he has practiced 
for at least one year in that state, he may obtain a Minnesota license. 
The 1 icense v/i 1 1 be issued without examination if the requirements for 
licensure in the other states arr equivalent to those required in 
Mi nnesota . 

Licenses may be revoked if the licensee has been convicted of certain 
crimes; is found by the board to be grossly i,ncompeten t ; is afflicted 
with contagious disease; is a habitual drunkard; and is guilty of 
unprofessional conduct (which includes certain fraudulent and unethical 
pract i ces) . 
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Midwi ves 

In order to practice midwifery in Minnesota a license is required. A 
license may be obtained by showing evidence of a high school education 
or its equivalent and by presenting evidence of completion of a course 
in midwifery at an approved school or hospital, or by taking and passing 
the examination given by the Board of Medical Examiners. 

A license to practice midwifery can be revoked for unprofessional or 
dishonorable conduct; or failure to report births, deaths, or puerperal 
fever and other contagious diseases as required by law or regulation. 
A license may be suspended if a guardian for the licensee is appointed 
or if the licensee is committed ^ to an institution. 
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THE EFFECT OF MEDICAL MALPRACTICE LAW ON LICENSURE LAW AND HEALTH 
MANPOWER UTILIZATION 



•In the preceding discussion of individual categories of health care 
personnel, it was noted that in addition to possible penalties for 
violation of one of the licensure statutes, there was the possibility 
that a practitioner might be liable for damages by reason of various 
decisional principles of tort and malpractice law. These principles 
of law are significant and pervasive and apply in some form to all of 
the categories of personnel discussed in this paper. 

The most basic principle in the area of tort and malpractice law is that 
persons will be held liable for damage caused by their own neg 1 igence . ^ ^ ^ 
The basic meaning of negligence is that a person has acted toward or in 
regard to another person in such a way that a normal, ayerage person, 
exercising due care and proper regard for the interests of the other 
person, would not have acted. Under this doctrine, for example, neuro- 
surgeons, nurses, and nurse's aides each will be liable for causing harm 
or injury to another through the performance of negligent acts. There 
are generally three primary reasons for holding a person liable for 
-damages when another is injured or harmed: ]) the person who was 
the major cause of harm to another should be responsible for his actions; 
2) there is a need to compensate the injured party; and 3) it is thought 
that imposition of liability will> to some extent, deter socially 
undesirable conduct. 

Once it is understood that a person or an entity can be held liable for the 



performance of negligent actions, the aspects of medical malpractice law 
that relate to health manpower utilization can be identified. Central 
among these is the question, What entity or individual may be liable 
in addition to the one determined to be principally liable and under 
what circumstances? Very often the negligence of one person will be 
imputed to another person, irrespective of the fact that the other person 
may have had nothing to do with the actual act of neg 1 i gence . 

It is a legal proposition of general applicability that a person or entity 
emp Joy / ng or d i rec t i ng dnother for cer ta i n purposes is liable for the 
negligent acts of that person if such acts are committed in the course 
of employment or retention . Thus, the "master" is liable for th^e 
negligence of the "servant." Accordingly, doctors are liable for the 
negligence of those hired and employed by them, and dentists are similarly 
responsible for the acts of their assistants. 

Health care institutions, such as hospitals, are also liable, as entities, 
for tne negligent actions of their emp 1 oyees . ^ When physicians are 
considered employees of hospitals, the hosoital is liable for their 
negligence as well.^^^ In the case of physicians who have only occasional 
contacts v.'ith the hospital, that is, the "visiting staff," the institution 
is usually not liable for their neg 1 i gence . ^ 

There are a number of reasons commonly given for requiring a person or ' 
entity to respond in damages for the negligent acts of employees hired by 
them or under their control. Since the eir.ployer is responsible for 
directing the employee to carry out his purposes, inherent in which are 



certain risks that employees will sometimes act negligently, the employer 
rather than the injured party should bear the burden of those wishes as 
a cost of engaging in that particular activity. Since the employer is 
more likely to be able to compensate those persons injured by the 
negligent acts of employees, he should bear those costs. 

The burdens imposed by this doctrine, referred to as "respondent superior," 
are probably reasonable ones. The doctrine encourages, if not requires, 
employers to purchase liability insurance, and it may also encourage 
employers to employ only capable and conscientious employees, to train 
them thoroughly, and to evaluate their work on a continual basis. In 
this context, then, the dynamic relationship between malpractice law and 
licensure law is evident. Medical malpractice law influences the quality 
of care rendered by health care personnel by evaluating the service to 
determine whether it was rendered free froiri negligence. Licensure laws 
can be considered to influence the quality of care through establishing 
Standards for entry into the specific field of practice. 

The imputation of responsibility, however, is occasionally limited. For 
example, in some states a public or nonprofit hospital cannot be sued 
for the negligent acts of its employees because of the shield of sovereign 
or charitable immun i ty . ' When this defense is interposed, the incentive 
for and likelihood of imposing liability on a doctor or comparably 
skilled professional probably increases. Another limitation on the 
imputation of responsibility is that an employer or person controlling 
the acts of another is not liable if the negligent employee was not 
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acting within the scope of his or her employment at the time that the 
negligent acts occurred . ^ 

Imputation of responsibility has been expanded in some areas. It is 

possible to impose liability for the negligence of another on a person 

who was not the employer of the person alleged to have been negligent. 

This occurs when a person is exercising "control" over another not 

actually his own employee. A common example drawn from the health care 

field might arise if a surgeon uses the sp^'vices of nurses and other 

assistants employed by a hospital. If, in this instance, one of the 

nurses or assistants negligently causes injury, the surgeon can be held 

liable despite the absence of the employer-employee relationship,^'"*^ 

Another instance of this type may occur when, in the performance of an 

operation, a patient is injured, apparently negligently, but it is not 

known by, whom or how. In such a case everyone in the operating room 

may be held liable, and because the surgeon may have the greatest 

capability to pay, he may be the individual against whom the action is 
brought. 

Both of the types of cases just mentioned can operate as barriers to the 
optimal utilization of health manpower. This is particularly true if 
surgeons must rely upon hospitals (which may be immune from suit) to 
furnish assistants whose capabilities may be unknown to him. He may 
choose to utilize as few assistants as possible or to decline to utilize 
personnel to perform functions for which they possess skills but leek 
the proper authority, or to utilize skilled assistants without licenses. 
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If the law permitted a surgeon in charge to use such personnel as he 
might freely choose, he might be more willing to use "assistants" to 
innovate and to match tasks with capabilities. 

There are generalized standards of performance and it is against these 
that the performance of a given health care practitioner is to be 
measured. These standards affect utilization of health manpower in an 
important way, especially the utilization of personnel possessing licenses, 
and they are closely linked to licensure restrictions on utilization. 

These standards are incorporated into the law as a major component of 
medical malpractice law, namely, the "standard of care" doctrine. 
The notion underlying this doctrine is that in order to impart liability 
to a practitioner for the negligent performance of an act, it must be 
known against what standards of performance the practitioner is to be 
held. This doctrine is a facet of general negligence theory which requires 
a duty with recognizable standards to be identified and imposed before a 
finding of negligence can be made. The standard of care in medical mal- 
practice law is that degree of care that the average practitioner is 
expected to provide in a given locality. The "standard of care" doctrine 
has influenced utilization practices since utilization may or may not 
conform to the accepted standard. 

If a person is injured by an unlicensed aide or assistant in the course of 
medical treatment, it must first be determined whether the assistant was 
negligent. If the assistant, when he allegedly committed an act of 



63 



negligence, was performing an act which only a person possessing a certain' 
license was allowed to perform, the law of some states holds that the 
bare fact of violation of the licensure statute conclusively establishes 
negl igence . -^^^ In other words, if there is an injury and if the unlicensed 
assistant was performing an act for which he was not licensed and which 
allegedly contributed to the injury, liability may be imposed as to both 
the assistant and the employing and/or supervising physician or institution, 
without additional evidence. 

In other states perforrjance of health care functions by an unlicensed 
assistant or of extra-statutory acts by a licensed auxiliary may lead to 
a "presumption" of neg 1 igence . -^^^ This presumption, although not conclusive, 
makes it considerably easier for the Jury or judge to find that there was . 
negligence on the part of the health assistant, because it gives the 
plai nt iff -pati ent an advantage which must be overcome by the defendant. 
In such a case the presumption of negligence arises because utilization 
of the health care practitioner in the particular instance may not have 
conformed to the prevailing standard of care. The unlicensed person may 
conceivably have been more capable of performing the act than a licensed 
person. Such a fact, however, would not prevent the presumption of negligence 
from ar is i ng . 

The result, seemingly, is that physicians and others may be inhibited from 
using persons, otherwise capable and trained, for the performance of 
functions for which they are not licensed. 

Utilization practices are probabl y 1 nf 1 uenced more by the practitioners' 
fear of malpractice liability than by fear of violating the licensure laws. 
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THE USE OF PHYSICIANS' ASSISTANTS 

In part because of the experience in utilization of medical corpsmen 
in the Armed Services, and In part as a response to growing manpower 
shortages, a number of institutions have initiated programs to train 
personnel to assist physicians. It is accepted by many researchers in 
the field that manpower shortages are not due simply to too few practitioners 
but rather are compounded by maldistribution of manpower by specialties 
as well as geographically. The Brookings Research Report G^V'Medical 
Manpower for the I970's" stated that because the shortage is of services 
as well, as personnel and because of the difficulties involved in producing 
more manpower in the established field?, goals must \'be reached in 
different, les'> cos 1 1 y ways of fewer resources . Med i ca 1 manpower 
policy . . . must consider the benefits of alternative forms of organi- 
zation and the usefulness of new and different kinds of per sonnel .''^ 

The AMA ' s Council on Health Manpower in 1969 listed thirteen existing 
programs training assistants for different types of phys ic ians ^ Four 
-of these train general assistants and nine are concerned with producing 
more specialized assistants such as the anesthesia assistant being trained 
at Emory University School of Medicine. 

One of the first programs, began at Duke University in the early 1960's. 
After formulation of a program, the first four candidates, all ex-Navy 
corpsmen, began their training In 1965. The program has now progressed 
to the point that a number of specialty courses are offered to the trainee 
during his two-year training program. The trainee's credits can also be 
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used toward a bachelor *s degree. 

Another program which has utilized the past training of medical corpsmen 
Is the Medex (Medical Extension) program at the University of Washington. 
The most pressing need v)as to expand physician care in rural communities 
and small towns. Fewer medical school graduates were going into rural 
communities, and a number of doctors in rural areas in Washington were 
considering moves to cities because they were unable to keep up with 
the demand placed on them. Fourteen of these general practitioners 
were chosen to serve as "physician-preceptors" for the Medex training 
program . 

The Medex program for ex-medical corpsmen lasts fifteen months; twelve 
months is spent with the preceptor learning basic skills in a particular 
practice. By using an assistant, the physician is, in most cases, able 
to lighten his workload and often even increase the number of patients 
he can see each day. 

The medical corpsman is a good candidate for such programs because of 
his past training and experience. A number of schools are now expanding 
the* role of the nurse to enable her to per orm tasks which the physician 
now performs. For instance, the pediatric nurse-practitioner now being 
trained at the University of Colorado has been shown to be useful 
particularly to solo pediatri cians, and it appears that the quality of 
child care has been enhanced. This program is envisioned as one 
which "expands" the role of the nurse. It does not claim, as the Medex 
and the Duke programs do, to be creating a completely new ancillary 



health occupation. Pharmacists have also been suggested as candidates 
for training as physicians' assistants. 

Because most of these programs are quite new, there are a number of 
questions which have yet to be answered concerning the use and acceptance 
of physicians' assistants. For instance, Israel Light asks, "Do we have 
in mind the creation of a new job or specialty having the potential for 
replication elsewhere and for developni;"nt into a nationally visible member 
of the health team?"^^^ There are, so far, no data to tell how well one 
of the Medex ex-medics would work out in Watts, although he seems to be of 
great help in the rural-urban physician distribution problem in Washington. 
What will be the relationships of the new assistants to the physicif.ns 
and others in the health field? Will they be accepted in this new role? 
There is some evidence to suggest that the doctors would for the most 
part welcome some type of assistant. Of the 32 percent of the physicians 
who responded to a study done in Wisconsin, 61 percent said that assistants 
were needed and kl percent said they would use an assistant in their 
practice. A problem has arisen, however, about the scope of such an 
assistant's duties. The authors of the study suggest that in formulating 
training programs for ass i stants , i t should be kept in mind that physicians 
often have very d'ifferent views on appropriate responsibilities for 
assistants. Nurses may also be unsure of how to react to these assistants 
in hospitals; for instance, objections were made by nurses to the initiation 
of the Puke program. -^^^ 

The key to the role of the physician's assistant is that he must be super- 
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vised by a doctor and he must have a prescribed role although this 
need not be the same for each type of assistant. It is to be hoped that 
it would be possible to write reasonable job descriptions without 
becoming too rigid. Each assistant would in all likelihood not be doing 
the same type of work or even have thew^cacns^'amount of responsibility 
after his graduation. The physician under whom he works would have hir> 
own ideas of the role of such an assistant. 

At-present, a physician's assistant is not officially licensed by any 
state, although in the State of Washington a form of certification has 
been used to legitimatize the assistant. The State of North Carolina 
is considering legislation authorizing delegation of duties to physicians' 
ass i stants . 

Because many of the training programs that have been initiated 
former medical corpsmen, a review of the training that medical 
obtain in service could be useful. 

The major armed forces services each conduct their own in-service training 
programs for corpsmen. Generally such corpsmen have had no prior training 
or experie)ice in health related fields. The armed services train approx- 
imately 32,000 men each year in roughly thirty different health care 
spec ia 1 ty fields. 

All indications are that the military does an excellent job of training 
these men quickly and thoroughly in specified health care tasks. The 
Committee on Allied Health Personnel of the National Academy of Sciences 
has found that the military utilizes supporting health personnel with no 
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apparent concession in the quality of the care delivered. Nevertheless, 
of the approximately 30,000 medical corps who leave the service each year, 
few are able to find positions in health occupations which enable them 
to use their training and experfence. Nursing is an occupational category 
conceivably open to corpsmen, but quite often corpsmen are reluctant to 
enter nursing which has traditionally been a female occupation. 

It must be kept in mind that not all the medical corpsmen leaving the 
service every year are necessarily interested in entering health 
occupations. This is especially true of the Army trainees since recruit- 
ment practices have compelled the training of many men in the medical 
corps who may not have otherwise chosen this role. About 80 percent of 
'the medics in the Army are conscientious objectors who have had some 
college education and may have already chosen a different career. -^^^ 

There are other differences between the Army, Navy, and Air Force programs. 
The Army gives a short eight- to twelve-week course for the regular medic 
who may perform rather complex and skilled tasks on the battlefield 
during wartime, but whose job description corresponds closely to that of 
an orderly in a Cfvillan hospital. It would seem that either the medic 
is overtrained as an orderly or undertrained as a medical assistant in 
the field. The Navy has a longer training program which tends to produce 
more highly skilled men. One reason for this is the necessity of having 
better qualified personnel available on ships at sea. The Air Force 
medic on the other hand is neither trained to possess the emergency 
skills of an Army medJc nor the manifest skills essential on shipboard. 



ERIC 



69 



The Air Force, however, appears to have more programs for training men in 
dental auxiliary positions. 

More specifically, the Army Military Occupational Specialty (MOS) System 
distributes its thirty training areas into ten occupations, each known 
as an occupational area . Each trainee undergoes basic military training 
after which he is given his initial specialized training. The MOS 91A is 
considered the most basic category and provides early training for those 
who will be advancing fi ro more specialized areas. Specialist training 
in the Army rar.oss from four weeks for physical therapy to forty weeks 
for the practical nurse equivalent, and on-the-job training ranges from 
seven weeks for the occupational therapist to fifty weeks for the brace 
specialist. The specialist training courses are conducted at the Army 
Medical Field Service School, the Army Medical Department Veterinary 
School, and at Fitzsimcns General Hospital. Nine Army hospitals conduct 
the forty-week course for the specialists who will receive training 
equivalent to that of licensed practical nurse. 

The Air Force provides a much more selective systc^m for choosing future 
medical corpsmen than does the Army. In a system similar to the Army's, 
the new recruit must go through basic military training before beginning 
training at the Medical Services School at Sheppard AFB in Texas. From 
there the airman usually is routed either into specialist training or 
to on-the-job training for a specific health assignment. 

The Hospital Corps in the Navy appears to have a much more extensive 
training routine for corpsmen than either the Army or the Air Force. The 
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Hospital Corps Training Program is divided into three sections: basic 
school, advanced scliools, and medical technical schools. The length 
of the basic course is sixteen weeks, considerably longer than in either 
the Army or the Air Force. For those who attend the advance hospital 
corps school, a twenty-week course is required, after which the corpsmen 
is able to handle certain assignments, indpendent of medical officers. 
The length of training in the medical technical schools depends upon the 
specialty of the corpsmen. Training, however, ranges from seven weeks 
for a laboratory optician to sixty weeks for a cli.iical laboratory corpsmen 

At prxjsent the intensive training and job experience which corpsmen obtain 
while serving in the military is usually not used after discharge from 
the service. The few physician assistant programs include only a very 
small fraction of these trained personnel. Project; Transition, sponsored 
by the Department of Defense, attempts to aid all returning servicemen 
in securing civilian employment. More specifically. Operation MEDIHC 
(Military Education Directed Into Health Careers) of the Department of 
Health, Education, and Welfare is intended to serve only discharged service 
men with experience in health occupations. The Committee on Allied Health 
Personnel has suggested some areas for special emphasis in these programs. 
They fee] that the ex-corpsmen should be g?ven assistance, Including 
financial support, in taking examinations for courses which would qualify 
them for civilian employment in selected occupations. 

Possibly a more useful suggestion, also proposed by the committee, is 
that present laws and regulations be examined with the objective of 
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securing changes to legitimize presently unqualified personnel, who may 
possess the necessary skills and knowledge to render a particular type 
of health care. Equally important., not only for ex-corpsmen but for 
any of the paramedical personnel, Is the creation of new promotional 
steps so that individuals who seek advancement in health careers need 
not repeat education and training. Current regulations require this, 
not only of corpsmen who might find much of such training redundant, 
but also of other categories of health personnel. 
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'SECTION k: ALTERNATIVE PROPOSALS FOR 

LEGISLATIVE ACTION 

This paper has been essentially descriptive. In this final section some 
of the possible alternatives for legislative change are given along with 
some analysis of their feasibility or desirability. 

LICENSURE LAW 

Proposals have ranged from keeping the status quo to completely abandoning 
licensure laws. Some of the major proposals for change along this 
continuum are given below. 

Maintenance of Status Quo 

This position is advocated by those who believe that legislative change 
is unnecessary. !t is argued that the law now has sufficient flexibility 
to accommodate the entry of new paramedical personnel through delegation 
of duties by licensed practitioners. Proponents of this position believe 
that the shortage of health care personnel can be solved by augmenting 
the numbers of practitioners in existing licensed professions. 

Perhaps one advantage of this position is that attention is not called 

to the significant deviations from prevailing law in utilization practices. 

However, if present trends are uncorrected, maintaining the status quo 

may aggravate some of the problems that have been discussed in this paper.' 

It is true that there is some flexibility in current law by virtue of a 
general delegatory authority, but the precise nature and extent of this 
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authority, in the absence of statute, is left to be determined by litigation. 
Thus, resolution of the very real problems of numbers needed and uti-lization 
allowed may still, be necessary, and most persons would agree that the 
courtroom is not the place to resolve them. 

Amendment of Existing Licensure Statutes to License New Personnel 

Statutes, of course, may be amended at any tiicie* Thus, for (example, if 
a new health manpower category is identified, a specific licensure statJte 
can be sought to afford recognition to its members. Essentially the same 
process can be implemented to expand or contract the funct ions defined by 
existing licensure laws. , 

There Is little doubt that this procedure has some utility. Basically, it 
Is the procedure that has been followed since physicians were first 
licensed in this country , and it is the way in which new categories have 
been legally recogn ized . The question to be asked is, Has th:s procedure 
been adequate? There are grounds for arguing that it has not. The 
rationale advanced by those who believe the procedure is deficient can be 
concisely stated: manpower shortages can be demonstrated. Also, studies 
have shown that the duties that can be caoably performed by certain health 
care practitioners are not necessarily those granted by statute and custom. 
To the extent this rigidity prevents optimal utilization of personnel, 
the law prohibi ts- pract ices which could alleviatci the shortages and 
possibly lead to more comprehensive, high-quality heal th care. ^ ^ 




Certification of Paramed i ca I s 



Proponents of a certification procedure suggest an expansion of the rule- 
making power of licensure boards and agencies by vesting in them the 
authority to certify new paramedical types and to adjust the functional 
limits for each group under their jurisdiction. One significant 
advantage of this proposal is that it may be a auicker and mc.rp flexible 
alternative to legislative action -- auicker because a board may meet at 
will, whereas a legislature may legally meet only at established tines. 
Another advantage may be that the boards are presumably better able 
than another authority to tailor its action to meet specific needs. 
Finally, because a board's power could be .broad, new types of manpower 
could be -rap id ly integrated into the industry. 

Some of the disadvantages are: (a) • Boards and agencies usually comprise 
mostly professionals from the general category for which licensure 
authority is granted by- statute. For example, nurses are usually respon- 
sible for deciding whether the auxiliary category for nursing should be 
established, and so on. These professional groups may not be willing to 
create new categories which might pose a threat- to the established 
category. (b) If each operative board or agency were to be fndependent ly 
granted this additional power, opportunities for Intra-category adjustment 
and shifting of functions would be minimal, at best. For example, even 
If the board for nurses were given the power to modify the functions to 
be performed by nurses, its action would neither be binding nor applicable 
to other personnel outside the jurisdiction of that board. (c) Certif i- 
cation can be said to be actually nothing more than a form of licensure, 
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Thus, even though it may be a more responsive tool and a more flexible 
way to deal with emerging paramedical groups, a certification scheme 
would not reduce the fragmented pattern of health tare personnel 
classification. 

Enactment of Spiecific and General Delegatory Statutes 



Under the common law, that is decisional law, a physician and to a lesser 
extent other helalth care practitioners enjoy a general power of delegation, 
exercisable, however, only if direction and supervision are furnished by 
the delegating professional. But this power is not easily defined and 
numerous questions can be raised which may require clarification through 
1 i ti gat ion. 

Arizona, Colorado, Kansas^and Oklahoma have attempted Jto deal with this 
problem by enacting general delegatory statutes. These statutes have 
simply codified the right presumed to be available to the physician to 
delegate health care functions under his direction and supervision. This 
type of statute is probably useful because it may vindicate the physician 
when the questionof delegation of duties results in litigation. Such a 
statute may serve to encourage , del egat ion of duties to licensed or 
unlicensed personnel. 

If a general delegatory statute is not enacted, a specific type o delega- 
tory power may be made available by different means. Thus, rather than 
a general power of delegation, the physician might be given the express 
power of delegation only to one other type of health care professional 
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such as a nurse or physicians' assistants. Such a statute is necessarily 
more limited than a general delegatory statute, and its enactment might 
raise the question of whether specification of delegation to only one 
type of auxiliary practitioner impl ies that delegation to others is not 
permissible. 

The advantages to this proposal are principally that it affords recognition 
to a rather common practice. Its disadvantages lie in the fact that the 
legal status of emerging paramedical personnel is not clarified. While 
such a statute may have value, it may serve at best as only a partial 
solut »on . 

Establishment of a Health Manpower Committee or Board 

This proposal is expansion of the proposal to cer t i f y paramed i ca 1 personnel. 
It calls for establishing a health manpower committee or board comprising 
representatives of all of the principal categories of personnel, and 
perhaps lay representat i ves as well. The disadvantage of broadening the 
power of the various licensure boards to certify health care personnel is 
that a series of largely autonomous certifying boards could not, through 
independent actions, effectively encourage optimal ut i 1 izat ion, i .e. , 
permit a matching betweens skills and functions. 

There are basically two types of organizations which could be established: 
either a committee or a board. The differences are important. A committee 
might have only advisory authority, that is, it might be empowered only to 
review proposals for certification of new auxiliary classifications and 
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amendments to present law and make recommendations for action to the 
independent boards or agencies for each licensed health manpower category 
possessing certification authority, or to the legislature. A board, on 
the other hand, might be given exclusive certification authority by the 
leg.i sla ture. . ... , . .. . ..... 

A committee, even without final authority, would be able to effectively 
deal with gaps and overlaps in functions and might also more objectively 
judge the necessity for certification for new categories of personnel. A 
boara, however, would possess those advantages as well as those features 
relating to flexibility and responsiveness discussed under the proposal 
to certify paramedical personnel. 

One disadvantage relates again to the fact that certification is merely 
3 somewhat less formal type of licensure. Therefore any categories 
created, in effect, perpetuate fragmentation by certification rather than 
licensure. Another possible objection i s ,.j:ha t^ such a board or committee 
would be relatively free from public pressure. Notvyi ths tand i ng the 
cumbersomeness of the legislative process, state legislatures are subject 
to the pressures of the electorate. 

Investing Institutions with L i censure Authority 

A theoretical possibility For the future hinges on the evidence that 
the unit of delivery for medical care is increasing in average size. 
There is also evidence that care is being rendered more frequently in 
institutional settings. Advocates of this proposal point to these trends 
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and suggest that if present manpower 1 icensure, even if modified, is 
inherently too rigid and unresponsive to meet the increasing needs for 
manpower in the provision of health care, a more radical solution should 
be found. The alternative proposed involves supplanting licensure of 
practitioners by investing health care i nst i tut ions and organizations 
with the responsibility for hiring and utilizing manpower within guide- 
lines established by the. state agency thot licenses institutions. 

There are, of course, some variations on this theme. One such variation 

contemplates establishing job descriptions for various institutional 

•I 

personnel problems. To amplify, a leading proponent of this devjce 
describes it this way: "The state hospital licensing agency could 
establish, with the advice of experts in the health care field, job des- 
criptions for various hospital positions and establish qualifications 
in terms of education and experience for individuals who would, hold these 
posts. Administrators certainly recognize the fact that although a 
professional nurse is licensed, her license does not automatically 
indicate which positions within the hospital she is qualified to fill. 
Individuals, because of their personal attainments, are selected to fill 
spec i f i c posts . Edur.a t i ona 1 qua 1 i f ica t i ons , based on both forma 1 and i n- 
service programs, along with prior job experience, determine if and how 
personnel should be empl oyed ."-^ 

One distinct advantage to this scheme is that it would afford the 
institutional employer wide latitude in utilizing personnel, subject 
only to the job descriptions. Presumably, it would also allow the use 
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of unlicensed manpower In certain, approved jobs. 

The proposal is not without its difficulties. Some of the questions 
that can logically be raised are: (a) How would the scheme affect 
utilization of institution-based personnel by independent physicians 
who presumably would bear no responsibility for tNeir employment and 
utilization? (b) The scheme presents a solution for institutions, 
but does it offer any solution to extra- i nst i tut i ona 1 utilization of 
personnel, i.e., physician practices, except perhaps in those instances 
where a physician group practice may have achieved institutional status? 
(c) Although purporting to offer a solution to the rigidities of 
licensure, doesn^t the scheme re-introduce inflexibility at a different 
level? That is, to the extent that j ob . desc r i pt i ons become fixed, the 
functional scope written into the job description becomes limiting 
and thus, may become a constraint to utilization. (d) Is a job 
description developed in one institution readily transferable to another 
insti tution,'or' for that matter to another state? 

A final variation on^this proposal should be noted, although it may 
constitute a rather different and distinct approach. There are those 
who would opt for abandonment of existing personnel licensure in favor 
of a modified i nsti tut ional -organi zatlonnl form of licensure. Under this 
measure, a health care institution or a health care organization (e.g., 
a physician, non-facility-based practice, or an organization employing 
physicians and owning and operating facilities) would have to meet 
certain conditions relating to size, financial solvency, scientific 
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bases for care, and so on. Those sat i sfy i ng these conditions would be 
licensed and exempted from complying with individual licensure laws. 
The license issued would simply permit the institution or organization 
to employ anyone whom it deemed suitable to perform in. any capacity. 
The scheme is, of course, premised on the fact that the institution or. 
organization would be wholly responsible for the results of care. As 
such it would be amenable to suit for bad results just as any other 
organizational entity is responsible for the quality of its product and 
for the negligence of its employees while acting within the scope of 
employment. As to those health care facilities and/or practitioners 
who do not meet licensing conditions, individual licensure laws would 
continue to be applicable. If the trend toward larger units of delivery 

i 

persists, eventually the bulk of the health manpower supply would be 
exempted f rom i nd i v i dua 1 1 i censu re . 

This proposal is subject to some of the same questions raised above 
except the one about flexibility, since adherence to job descriptions 
or similar constraints would not be necessary. An additional problem, 
however, regards quality of care. Although quality can be tested and 
controlled to some degree within a health care institution or organization, 
at least with incorporation of a set of job descriptions, some controls 
over utilization are required. 

MEDICAL MALPRACTICE LAW 

Malpractice law, since it is decisional law, is not as expeditiously 
changed as statutory law. Proposals for changes have, however, been made. 
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1. Attempts should be made to improve the deteriorating pKysician- 
patient relationship. It is argued that the stature of the physician 
in the community has diminished and has led patients to lose their 
traditional reluctance to engage the physician in litigation. In 
part this is the result of the increasing complexity of medical 

care resulting in specialization, and is therefore unavoidable. 

2. Solutions to health manpower shortages should be found through 
easing licensure restrictions and allowing entry by paramedical 
personnel. Ostensibly, increasing health manpower would permit the 
physicians to devote more time to patients, while at the same time 
freeing physician time for more complicated and demanding health 
care services. 

Undoubtedly, an increased supply of health manpower would alleviate 
some of the pressures on physicians pressures which presumably 
lead to mistakes. .Although this proposal has some merit, more manpower 
could also lead to more litigation, especially if large numbers of new 
personnel were not accorded lega 1 . recogn i t ion . Further, the effect 
on quaMty of care by the introduction of large numbers of paramedical 
persormel has not been fully evaluated. 

3. Joint screening committees comprising members of the Bar and 
physicians should be developed to review and screen all malpractice 
litigation. Although it is doubtful that recourse to the courts 
could be precluded by the findings of such a committee, pretrial 



expenses might be substantially reduced and cond i t ions f a vorabl e to 
settlement might also be fostered. 

This screening committee approach has been most successfully undertaken 
In Tucson., Arizona. If the cooperation of both physicians and lawyers • 
is maximized, the approach can be effective. • 

^. More effective regulatory measures to insure competency and quality 
of care should be created. 

The types of regulatory measures referred to here are interna]. In other 
words, efforts should be made by physicians, hospitals, and licensing 
boards- to set and impose standards for performance. A recent Senate Sub- 
committee on Executive Reorgan i za t ion^ ent i 1 1 ed "Medical Malpractice: The 
Patient versus the Physician" issued November 20, 1969, contains some 
data on the effectiveness of such measures concluding that they had been 
largely ineffective. For example, the report recites the record of 
regulatory agencies: "In 1968, the various state boards of medical 
examiners revoked the licenses of 6^ physicians out of some 300,000."-^^^ 

The Minnesota State Medical Association has recently proposed a program 
of utilization review and medical audit. A committee will be established 
to develop standards of care and to evaluate performance by the physician 
according to these standards. Utilization review is now bc:ng used in 
hospitals and nursing homes to determine whether patients are being kept 
in the hospital for the optimal amount of time. Both functions, but 
particularly that of medical audit, address themselves to the problem 
of quality control. 



5. Arbitration of cla'ims is yet another possibiljty. Arbitration is 
a quas i -jud icia 1 proceeding that is generally a less expensive and less 
complicated substitute for a trial. An arbitrator or panel of arbitrators 
assumes the role of the judge and^jj-ury. One of the chief difficulties 
with this method is that unless the parties to a dispute agree in writing 
before submitting to arbitration that they will be bound by the results, 
the arbitration award may only lead to the dissatisfied party seeking 
subsequent redress in the courts. And, there is, of course, the right 



I of appeal in some instances 



6. The most sweeping change that has been advanced .is analogous to 
disposition of industrial accident claims. Under the laws of many states, 
when an employee is injured in the course of his employment, his claim is 
processed through a quas i -j ud I da I administrative process. The amounts 
available, if the claim is proved, are established by a schedule contai'ned 
in the state statutory law. Such a procedure would reduce the high legal 
and administrat) -'e costs of malpractice litigation and would remove 
..disputes from an emotionally suscepti.ble jury. 

Senator Riblcoff's report on medical malpractice reported that in most 
malpractice cases the claimant receives only from 30 to kO percent of 
the settlement while the remainder is spent or? legal fees.-'-^^ 

The proposal outlined here should be useful if and when changes are sought 
in Minnesota law. On this point a final note: since laws, both statutory 
and decisional, are products of each state, they differ except to the 
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extent that the process of studying the' laws of other states and borrowing 
from them has resulted in general 'similarities. Thus, when laws are 
changed, each state tends to move independently ahd only informally 
do they observe trends in other states Examination of the laws of 
Other states reveals that few changes in the law relating to health man- 
power utilization have been made. Since Minnesota in many ways has been 
a leader in the delivery of high-quality health care, there is no reason 
why it could not be a leader in establishing enlightened legal standards 
in the laws applicable to health personnel. 
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FOOTNOTES 



1. A. Flexner, "Medical Education in the U.S. and Candaa," Carnegie 
Foundation for Advancement of Teaching, Bui letin no. k (1910). 

2. "Notes on Conference on Training Programs for Medical Laboratory 
Technicians for Community Health Services," Xerox. (Panel discussion 
on "Curriculum Patterns, Present and Future," December 5, 1969.) 

3. Personal communication with University of Minnesota, Division of 
Medical Technology. 

In Minnesota there are 8 baccalaureate programs, k associate degree . 
programs, and 13 diploma programs for registered nurses. Of these 18 
are currently accredited by the N.L.N, and several others are not eligible 
for accreditation yet. A school must have a class in its senior year 
before it is eligible. ' 

5. All states except Delaware, Florida, Montana, and Puerto Rico accept 
the National Board of Dental Examiners test. However, all states that 
do accept it also require the applicant to take a state clinical exam. 

6. Ail states except Arkansas, Florida, and Georgia accept this <?ixam. 
Delaware, Indiana, Louisiana, North Carolina, and Texas accept the 
national board exam only if the individual already has licensure in 
another state. 

7. Personal communication wiJ/;h the Minnesota Board of Pharmacy. 

8. Title XIX, Medicaid, required all states to license nursing home 
administrators by January 1, 1970.' Information is not available to 
determine how many states have complied as yet. 

9. Anne R. Somers, Hosp i ta 1 Regu 1 a t i on : The Dilemma of Public Policy 
(Princeton, N./f,: Pr i nceton Un i vers i ty , I ndustr ia 1 Relat ions Section, 1969), 
p. 79. 

10. Minn. Stat. § 147.01 (1967). "The board shall have authority to adopt 
such rules and regulations as may be found necessary to carry out the pur- 
pose of Minnesota Statutes, Chapter 1^7." 

IK Minn. Stat. § 147.02 (1967). 

12, Minn. Stat. § 146.01, .06-. 07, .12 (1967). 

13- An alternative method of meeting this requirement is to pass the 
• examination given "by the appropriate board or agency of any state or 
country which the Board may from time to time determine to be acceptable, 
as provided in MSA, § 147.03, provided, however, that the Board may 
require the applicant to be examined in such subjects which, in the 
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opinion of the Board, have not been satisfactorily covered, "and may require 
the applicant to pass an ora 1 exam i na t i on Minn. Reg. ME 5(a) (1966). 
This method is known as license by endorsement. 

14.. Minn. Stat. § 1^7.01 (1S67). ''From the list of persons so recommended 
the governor may appoint one member to the board for the above prescribed 
term of eight years." [Emphasis added.] It appears that the governor is 
not completely bound to appoint one of the persons. 

15. Minn. Stat. § 1^7.03 (1967). Minn. Reg. ME k (1966). This method is 
known as license by reciprocity. 

16. Personal communication with Board of Basic Science Examiners. 

17. Minn'esota currently has reciprocity with every state except Florida and 
Hawaii. Hov/ever, the retaliatory clause in the statute is rarely used any- 
way because of the shortage of doctors in the state. Personal communication 
with Office of the Board of Medical Examiners. . . 
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§ 


I5OA 


.06(3), . (A) (Supp. 1970). 




52. 


M 


nn . 


Stat. 


§ 


I5OA 


.08 (Supp. 1970). 






53. 


M' 


nn . 


Stat. 


§ 


I5OA 


.10(1) (Supp. 1970). 






5A. 


M 


nn . 


Stat . 


§ 


I5OA 


.10(1) (Supp. 1970). 






55. 


M 


nn . 


Stat. 




I5OA 


.10(1) (Supp! 1970). 







56. This statement assumes that the dentist is the employer of the hygienist 
i.e., that there in professional corporations involved and that the hygienist 
is not an independent contractor. W.. L. Prosser, The Law of Torts , 3i J 

ed., pp. k70-7k Usek). 

57. Minn. Stat. § 150A .10(1) (Supp. 1970) 

58. Minn. Stat. S 150A 10(2) (Supp. 1970). 

59. Minn. Stat. § 150A .10(2) (Supp. 1970) 

60. Liability is imposed by use of the doctrine of respondent superior ; 
Prosser, Torts, 3rd ed., pp. ^70-7^ (196^). 



61. 


M i nn . 


Stat. 


§ 


150A .10(2) (Supp. 1970). 




62. 


See footnotes 


kS and 49. 




63. 


Minn. 


Stat. 


§ 


150A .10(2) (Supp. 1970) . 




(>k. 


Minn. 


Stat. 


§ 


150A .10(3) (Supp. 1970). 




65. 


Minn. 


Stat. 


§ 


150A -10(3) (Supp. 1970) . 




DO. 


Minn. 


Stat. 


§ 


1 5UA .03(2} vbupp. i9/U;. 




67. 


Minn. 


Stat. 


§ 


150A .05, .11(1), .12 (Supp. 


1970) . 


68. 


Minn. 


Stat. 


§ 


150A .06(2) (Supp. 1970). 




69. 


Minn. 


Stat . 


§ 


150A .Oh (Supp. 1970) . 




70. 


Mi nn . 


Stat. 


§ 


150A .06(3), W (Supp. 1970). 




71 . 


Minn. 


Stat. 


§ 


150A .08 (Supp. 1970). 




72. 


Minn. 


Stat. 


§ 


150A .05, .10, . 11 , .12 (Supp. 


1970) 


73. 


Minn. 


Stat. 


§ 


)50A .10 (Supp. 1970). 






Minn. 


Stat. 


§ 


150A .09(2) (Supp. 1970). 




75. 


Minn. 


Stat. 


§ 


151.01(3), .15-. 18, .29 (1967) 




76. 


Minn. 


Stat. 




151.10 (1967). 




77. 


M i nn. 


State 


§ 


151 .02-. 06 (1967) . 




78. 


Minn. 


Stat. 


§ 


151. 02-. 05 (1967). 
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79. Minn. Stat. § 151.12 (1967). 

80. Minn. Stat. § 151.06 (1967). 

81. Minn. Stat. § 151.01(4), .11 (1967). 

82. Minn. Laws, 1969, Ch. 933, Sec. 9 (to be codified on 151.101, Minn. Stat.); 



Minn 


. Stat 


. § 151.01(15) (1967). 


83. 


Mi nn . 


Stat. 




151.15, .16 (1967). 




M 1 nn . 


Stat . 


§ 


151 .19 (1967) . 


85. 


M Fnn . 


Stat. 


§ 


1^8.81 (1967) . 


06. 


M 1 nn . 


Stat . 




1^8.81(2) (1967). 


87. 


Minn. 


Sta t . 


§ 


1^8.82 (1967) . 


88. 


Minn. 


Sta t . 




1^8.79 (1967) . 


89. 


Minn. 


Stat . 


§ 


1^8.83 (1967). 


90. 


Minn. 


S ta t . 


§ 


148.81(1) (1967). 


91 . 


Minn . 


Sta t . 


§ 


148.86 (1967) . 


92. 


Minn. 


Sta t . 


§ 


1^8.76 (1967). 


93. 


M i nn . 


Stat. 


§ 


1 48.70 (1967) . 


9A. 


Minn. 


Stat. 


§§ 


148. 66-. 67 (1967). 


95. 


Minn . 


Stat. 


I 


148.72(1) (1967). 


96. 


Minn. 


Stat. 


§ . 


148.75 (1967). 


97. 


MI nn . 


Stat. 


§ 


148.75 (1967). 


98. 


Minn. 


Stat. 




148.77 (1967). 


99. 


Mi nn . 


Stat. 


§ 


148.76 (1967). 


100. 


Minn. 


Stat. 


§ 


148.76 (1967). 


101 . 


M i nn . 


Stat. 


§§ 


148.65, 148.77(3) (1967) 


102. 


Minn. 


Stat. 


§ 


148.77(2) (1967). 
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103. 


Minn. 


Stat. 


lOif. 


Minn. 


Stat. 


105. 


Minn. 


Stat. 


106. 


Minn. 


Stat. 


107. 


Minn. 


Stat. 


108. 


Minn. 


Stat. 


109. 


Minn. 


Stat. 


110. 


Minn. 


Stat. 


in. 


Minn. 


Stat. 


112. 


Minn 


Stat. 


113. 


Minn. 


Stat. 


lli». 


Minn . 


Stat. 


115. 


Minn. 


Stat. 


116. 


Minn. 


Stat. 


117, 


Minn. 


Stat. 


118. 


Minn. 


S^at . 


ns. 


Mf nn. 


Stat. 


120. 


Minn. 


Stat. 


121 . 


Minn. 


Stat. 


122. 


Minn. 


Stat . 


1 ?^ 


Minn 


Stat 




Minn. 


Stat. 


125. 


Minn. 


Stat. 


126. 


Minn. 


Stat. 


127. 


Minn. 


Stat. 


128. 


Minn. 


Stat. 



§§ li»8.71, .283 (f"o7). 

§ li»8.211 (1967). 

§ li»8.l8l (1967). 

§ 1/»8.191 (1967),. 

§ 1^8.282 (1367). 

§ li»8.286 (1967). 

§ 1/»8.171 (1367). 

§ li»8.211 (1967). 

§ 1^8.271(2) (1967). 

§ li»8.28l (1967). 

§ U8.271(^) (1967). 

§ 1/»8.271 (6) (1967) . 

§ li»8.271 (9) (1967) . 

§ 1/»8.271(7), (10) (1967) 

§§ li»8.29, .293 (1967). 

§ H8.29I (1967). 

§§ Ji»8.29, .292 (1967). 

§ l/»8.286 (1967). 

§ li»8.291 (1967). 

§ li»8.297 (1967). 

§ li»8.293 (1967). 

§ li»8.293 (1967). 

§§ 153-.Oi»~.05, .15 (1967) 

§ 153.08 (1967). 

§ ]i»8,56 (1967). 

§ U8.57 (19S7). 



129. Minn. Stat. § 148.57(2) (1967). 

130. Minn. Stat. § 148.57(3) (1S67). 

131. Minn. Stat. & 148. 30-. 31 (1967). 

132. Minn. Stat. 5 148.32 (1967). 

133. Prosser, The Law of Tor ts> pp. 142-43, 146-48. 

134. Prosser, pp. 142-205. 

135. Prosser, pp. 470-72. 

136. Prosser, pp. 470--80. 

137. A. Leff, "Medical Devices aiid Paramedical Personnel: A Preliminary 
Context for Emerging Problems," Wasiiington University Law Quarterly (1967), 
p. 368. 

138. Leff, pp. 362, 368. 

139. Leff, pp. 368-69. 
140= Prosser, pp. 470-72, 

141. Leff, p. 370. 

142. Prosser, pp. 472-76. 

143. Leff, pp. 374-78. 

144. Leff, pp. 339-44. 

145. Leff, pp. 378-90, esp. 3B5-86. 

146. Leff, pp. 387-90. 

147. Leff, pp. 332-396. - 

148. Statement by D.. Robert Howard, M.D., at Conference on Current 
Status and Development of Physician's Assistant Program, Durham, N.C., 
October 28, 1968. 

149. AMA News (December 1, 1969), p. 9. 

150. Henry K. Silver, Loretta C. Ford, and Lewis R. Day, "The Pediatric 
Nurse-Practitioner Program," JAMA (April 22, 1968), p. 301. 
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151. Israel Light, "Development and Growth of New Allied Health Fields," 
JAMA (October 6, I969) . 

152. Robert D. Coze and Marc K. Hansen, "The Doctor's Assistant," JAMA 
(July 28, 1969). 

153. E. Harvey Estes, Jr., "Advantages and Limitations of Medical 
Assistants," J ournal of the American Geriatrics Society (October, I968). 

15^. Joan Goldstein, "Medical Corpsmen as a Source of Civilian Health 
Manpower for New Jersey" (Trenton, N.J.: State Department of Health, 
n.d.). 

155. Edward Forgotson, Ruth Roemer, and Roger Newman, "Licensure of 
Physicians," Washington University Law Quarterly (Summer I367), p. 2^9. 

156. Leff, p. 390. 

157- Nathan Hersey, "An Alternative to Mandatory Licensed Health Pro- 
fessionals," Hospital Progress (March I969), p. 73- 
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APPENDIX B: RECOMMENDATIONS AND CONCLUSIONS OF THE COMMITTEE ON ALLIED 



HEALTH PERSONNEL 



Conclusions 



1. A belief that the military makes more effective use of supporting 
health personnel than does ctvilian medicine in the delivery of medical 
care is probably well founded. 

2. The following characteristics of the military medical system an 
author ! t(3r Ian, centrally-managed system are pertinent:' (1) it can 
assign, from enlisted personnel, those to be trained In selected skills: 
(2) It can develop its owr; training programs and st^ndards of skills ',0 
suit Its own needs; (3) it can assign the personnel It trains for service 
when and where it needs them; and (^) It can provide incentives and rewards 
in terms of advancement in rate on the basis of. the quality of leadership 
shown by the enlisted man, and not merely on the range of service he has 
been trained and assigned to give". 

3. Civilian medical care cannot be described as '^a system,'' but Is rather 
a series of Interlacing systems Independently managed and unified only by 
the fact that Its practices are molded by the customs and traditions of 
the profession of medicine. It Is basically a f ree-^enterpr I se system,- 

and it must recruit supporting health personnel, in competition with other 
Industries. It does not have the power to assign trained recruits to 
areas or skills in v;hich they may be most needed. The training, certifi- 
cation, and licensing of supporting personnel are determined by a confusing 
array of professional, craft, and governmental regulations and restrictions 
that tend to make dead-end streets of many e-'eas of supporting medical 
service and limit the opportunity for advancement In skills, leadership, 
and economic rewards. This reduces the attractiveness of these types of 
service to alert and ambitious young people. 

k. The military has benefited for years from the use of civilian consultants 
to assist in the development and conduct of its health related programs. 
The civilian medical community should likewise benefit by the use of 
consultants from the armed forces, especially In areas related to the 
education;, training, and use of allied health personnel. 

5. In each recent year, at least 30,000 corpsmen with various degrees 
of health related training and experience have Ib^t the military services. 
Many thousands of these men carry with them a store of health related 
knowledge and skill, much" of which will be lost to society unless strong 
and timely efforts are made to recruit and retain them In appropriate 
civilian employment. 
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6. There Is a great need in both military and nonmilitary circles for new 
approaches to the delivery of health care. Important aspects of such 

an approach are the identification of new types of skills required by 
modern medicine and adequate action to Incorporate newly identified 
types of personnel for instance, physician assistants, autopsy 
assistants, pediatric nurse practitioners, nurse clinical specialists, 
and medical technicians into education, training, and health care 
programs. As their worth is demonstrated, they should become a 
recognized part of the health care support spectrum. 

7. A detailed review of military health care personnel practices will be 
of value only insofar as it is accompanied by a comparative review of 
civilian medical personnel practices and by a willingness by both groups 
to accept changes that will improve their delivery of total health care. 

Recommendations 

1. The Committee strongly recommends that those in positions of leadership 
in civilian medicine re-examine the ranges of services rendered by the 
many categories of health care personnel, and restructure these services 

in ways that increase the effectiveness of the delivery of health care by 
both professional and supporting personnel. 

2. The Committee recomilnends that leaders in civilian medicine counsel 
with leaders in military medicine to learn from the military experience 
better ways of training and using supporting personnel in civilian health 
care systems — hospitals, clinics, and private practice. 

3. The Committee recommends that experiments be conducted in the training 
of new categories of supporting health personnel and their integration into 
health care teams, and in desirable changes in the skills of presently 
recognized personnel categories to meet changing requirements. The 
Veterans' Administration is suggested as a logical system in which such 
experiments might be tried. 

k. The Committee recommends that career patterns for supporting health 
care personnel be so structured that a person can rise from one classifi^ 
cation to another in his present specialty or enter a related field while 
receiving adequate credit for prior training, experience, and education. 

5. The Committee recommends that adequate attention be given to methods 
of recruiting and retaining ex-corpsmen m the civilian health care system; 
to pilot programs for developing adequate methods of evaluating the ex- 
corpsmen's existing skills, and programs for increasing those skills to 
fXieet specific technical and other job requirements; and to seeking the 
necessary changes in accreditation and licensing regulations and laws 
that at present often prevent the technically qualified person from meeting 
employment requirements. 
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6. The Committee recommends that each state establish a permanent committee, 
which would report to that official agency of the state best quaUffed to 
supervise professional qualifications, such as the agency for administering 
state health planning functions as provided for by the Comprehensive 
Health Planning and Public Health Services Amendments of 1966 (Public Law 
QS-l^d) 9 or, as appropriate, to the State Board of Medical Examiners 
or some other group. The committee would have members drawn from 
professional, legal, educational, and hospital administrative groups, 
to serve as an advisory body to educational Institutions that establish 
pilot educational and training programs in the health care field. This 
body would consider the adequacy of faculty, facilities, and curricula, 
and would assist In obtaining modifications In statutes, rules, and 
regulations so as to facilitate the use of new categories of personnel 
produced by thcjse training programs. 
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